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THE 


PREFACE, 


TO THE 


READER: 


Think there needs not much 
be ſaid to recommend the 
following Sheets to the In- 
teligent Reader. It has been 
the Opinion of the Wiſejt Mn 
that Letters, Memoirs, and Pub- 
lick Speeches, have ever been the 
Cleareſt and Moſt Exatt Hiſtories 
of Times, and have given the 
trueſt Light into the Spirit and 
Bent of a Peopl», eſpecially, where 
Liberty, that Darling of the Uni- 
verſe, that ſweeteſt Cordia! of Man» 
kind, bears Sway; and where ſhall 
We find it jo juftly Claim'd; ſo 
flrenzonſly maintaind as in our 
A 2 Engliſh 
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Engliſh Conſtitution ? a Con- ! 
ſtitution ſo exaly fitted for 
the Preſerving that Ineſfmable 
Jewel, that the Deepeſt Arts and | 
Subtilties of the. moſt Crafty 
Stateſmen coud never yet Under- 
mine, or Raviſh ow Envicd : 
Freedom from us ; on the Con- 
trary, They have ever met their © 
own Deſtruftion, when They have 
been ſo Raſh as to make the At- 
tempt ; and I dare boldly ſay, that 
We our ſelves muſt give it away, if 
ever We are not Maſters of it ; for 
it cannot be forcd from us. 

If We reflet on the Hardſhips 
other Nations Groan Under, and 
then conſider the Plenty and Eaſe 
We ſenſibly Enjoy, We muſt juſily 
Honour the Memories of our Glori- 
ous Anceflors, who have handed 
down ſo dear a Prize to us. If 
we look backward, we ſhall find 
there 


The PREFACE: 


there have been great Attempts, 
both Open and Secret, to break, in 
& : wpon, or leſſen our: jufl Rights 
4 : and Priviledges, but there 'have 
'y > ever been. Perſons of Generous 
-- : Spirits and Unſhaken Reſolut- 
d : ons,, Who have nobly Opposd the 
1- bold Invaders, being neither to be 
ir © Awd nor Brow-beaten by any 
x Higher Power, , zor Brib'd by 
t- the moſt Advantageous offers of 
7t Profit or Honour, 70 betray ſo 
if Glorious @ Cauſe: We hare 
or never yet found a Wicked Coun- 

cellour or an Evil Miniſter that 
ps  coud Eſcape the Juſtice of a 
;d Houſe of Commons. Tis true 
ſe in ſome former Reigns a Parliament 
ly was no very deſirable Thing, and 
i- ſeldom calld, but whenever they 
ed met they bravely Attack'd the Ene- 
If = mics of the Nation tho never ſo 
2d | Potent, and brought down ſuch 
as 
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&; have thowght themiſe ves Secure, 
#nd out of Reach; and 1 trufl, as 
we have not yet, we never ſhall, 
fee Il Men i ſuch 2 Station. 


aim 


We live now ( God be thanked) 


in a time when we need not ſeay 
Encroachments ox ow Juſt Lt- 
berties and Properties ; are we 
not Bleft with a King who hath no 
Defign to Enſlave or Burchen his 
People ? Have we not Miniſters 
that A with Uprightneſs and In- 
tegrity ? Are we not wl'd by & 
Monarch who makes the Intereſt 
of the Nation his own, and regards 
Merit only in the Choxe of his 
Miniſters ? do we fee avy Conrr- 
Minion or haughty Favonte Ad- 
vanc'd ? or any Man Of worth paſs 
Unregarded and Defpisd? tr 
ſhort, have we not a King who puly 
thinks himſelf happy, becauſe he fees 
his People ſo ? And as the common 
Adage 
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©, ; Adgge has it, Regis ad excmplum. 
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No we not ſee our Grandees following 
their Great Meſlers Steps? Are not 
Envy and. Ambition now Baniſh'd 


' the Palace Gates ? What Courtiers 
' dane now find breaking their Pro- 


miſes, or giving oyly Words inſtead 
of juſt Performances * Do they 
now covet. Perferments to get vaſt 
Eflates* Are they not contented 
with their moderate Perquiſites ? 
What Minifters can the moſt obſer- 
ving Eye find Guilty of Acting, or 
Adyiling,1//* Or who amongſt them 
are afraid t0 land the Teſt of the (c- 
ycreſt Scrutiny? Such is the Hap- 
pineſs we now Enjoy, ſuch are the 
Bleſſings of our Preſent Admini- 
ftration. But I bave wander'd be- 
yond my purpoſe, my Zeal to fa 
much Goodneſs has carry'd me 
wide of wy Deſign, which was to ſay 
ſomething by way of Preface of the 
following 
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following Sheets, which were Pub- | 
liſh'd, not torefleft on the Memory 
of any, but at the deſire of ſome 
very Fudicious Perſons, who thought 
it pitty a ColleAion ſo filld with 
Law and ſolid Senſe ſhiu'd be kept 
ſecret z and I believe none, who 
read it, but will highly applaud 
the Publiſhing. The World muſt 
own that the Learned Perſons, whoſe 
Speeches are containd in the fol- 
lowing Pages, have been famous 
for the depth of their Judgment, 
and profoundneſs of their Senſe, and 
many of them have been juſtly E- 
fleem'd the moſt eminent Lawyers of 
their Time : I ſhall only add that 
ſeveral of our preateſi Men have 
highly valued it in Manuſcript, and 
I doubt not but all who read it, will 
think, it fit, not only for a Lawy- 
er's, but every Engliſh Gentleman's 
Study. 

A 


COLLECTION 


* Of Proceedings in the 


Hougsz of Comnons, 
About Impeaching the EAR L of 


CLARENDON); 


Lare L* CHANCELLOR. 


With the Debates and Speeches 
concerning that Matter. 


the 


 Oftober 26th, 1667. 


R. £4. Seym. Charged him viva 

, voce with many great Crimes, 
whereupona Debate aroſe what 

Proceeding ought to be had up-. 

on it, ſome moving to-Impeach him in the 


' Name of the Commons till Articles ſhould. 


be prepared; others urg'd, that Witneſſes 


; ſhould be firſt examined to ſee how the” 


B Charge 


(2) 
Charge could be made good, leaſt failing, 
it ſhould reflet on the Honour ofthe Houſes” 
after long Debate, a Committee was ap- 
pointed to ſearch Records for Parliamenta- 
ry Proceedings in the like Caſes, and to 
make Report. 

30th, The Report being made by Sir Tho. 
Litt. that various Proceedings were found 
in ſeveral Parliaments, it occaſioned a long 
Debate, ſeveral Members ſpeaking to the 
effec following, 


Sir Tho. Litt. That in Caſes Criminal, 
they find Proceedings ta bave been; ſome- 
times by Articles, ſometimes by ward of 
Mouth ; but in Capitgl Crimes no Pro 
ceedings appear till the Earl of Srraffor 
Caſe, againſt whom the Houſe carried up 
a Senn Impeachment, the Reaſon where- 
of ſeems to be this: Some Votes were 
made in the Houſe at which the King takes 
Offence,as if they would Procepy UPON Com- 
mon Fame; whereupon they vindicate their 
Proceedings as done ina Parliamentary way, 
and appoint a Committee to withdraw for 
about half an Hour to conſider the Matter 
for a Conference with the Lords about the 
Charge, and upon their Report a gengral 
Charge 1s carryed up to the Lords Bar; the 

riacipal Charge then was for advifing to 
ring over the tifb Army, and the ſingle | 
Proof was Sir Henry Vane, fo the Impeach- 
ment went up for High-Treaſen, tho? no 
Member 
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Member would poſitively fay he would 
make the Charge g60d. 
So for the Biſhop of Canterbury there 
was no Impeachment, but a Charge in ge- 
neral. 
And if you take not the fame Courſe 
now, - but infift wpon examining Witneſſes 
firſt, the Difficulties will he unanſwerable ; 


' for iSitlike that Men before they ſhalt ſee 


you in carneft will have thetr Names pro- 
duced apainft the Eart of Clarendon ? If this 
be your proceeding, we muſt never expect 
to Impeach a great Man more. If you 
think there is nothing in the Charge leave 
it, but if you think "tis worth your while 
take heed of making ſach a dangerous Pre- 
ſident as by negle&ing it to wound your 
Liberties 3 but proceed in the uſual way 
with a general Impeachment. 


Sevj. Mayn. 1 ſtand not up to give Ad- 
vice, but.to ſpeak to matter of Fact in the 
buſineſs of Straffor d and Canterbury z F at- 
tended that buſineſs from the beginning : 


* Sir John Clotworthy informed ſomething a- 


painſt $:raffor to be dire& Treaſon, that 
he had aſſumed an Arbitrary Power' in 1-e+ 
land, and difpoſſeſſed one Savare by force 
of Arms, and undertook to prove it. Sir 
Flenry Wane alfo told them that he had a 
Note taken ont of his Fathers Cabinet, con- 
taining the Advice which Sr afford gave the 
Kirg itt that Caſe, Namely, theKGng wan» 
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ting Money, and the Queſtion being-how 


he ſhould ſupply it, he replyed, Thar if the 


Parliament was refraftory and would not, you 


ſtand looſed and abſolved from Rules of Govern- 


ment ;, you have an Army in Ireland which you 
may employ to reduce them. 

Then there was a Debate whether they 
ſhould accuſe him of Treaſon. And Sir 
Edward Herbert ( the Attorney) ſaid, .if 
you are perſwaded the Trath is, as is pre- 
rended, you may, and ſo it was; but when 
the cloſe Committee had examined the bu- 
ſineſs, they moved the Houſe, that ſome 
Lawyers might be added to them, and had 
they gone, when they ſaid they were ready, 
they had not touched one Hair of Srrafford's 
Head. Then it was conſidered what was 
fit to be done : To accuſe him of Treaſon 
would be a dangerous Preſident, as if out 
of many other Crimes a Treaſon could be 
drawn, thereupon it was Reſolved not. to 
demand Judgment from the Lords, becauſe 
ſome Articles were not Treaſon, Then it 
was propounded not to State what his Of- 
fences were, leſt it ſhould give advantage 
to inferior Courts ſo to proceed ; but ſaid 
he deſerved to be accuſed of Treaſon, and 
in concluſion a Proviſo was added, not to 
make that Caſe a Preſident, 

For the Biſhop of Canterbury, the four Ar- 
ticles were general, and he was long in Pri- 
ſon without any proceeding againſt him ; 
but after long time he demurr'd, then new 
Articles were framed, on which he dyed. 7 

bh Mr. John 
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'" Mr. fohn Vaugh. You have had a Charge 
opened of a ſtrange Nature, and I know 
not what part of it can be proved, but the 
reputation of This Houſe is at Stake, and of 
the King too For, where a Charge is 
brought in by ſome of your Members, 
whereof one Article is, That he ſhould fay 
ſuch words,of the King, as by a Statue made 
by you is a Premunire, and to give Coun- 
cel to levy War upon the Kingdom ; is it 
agreeable to our Duty to the King and 
Kingdom to let it die ? 

For the Perſon concerned, I know not 
which way his Honour can be whole with- 
out his giving an Anſwer to his Charge 
for Mark the Conſequence, if the King 
ſhould take him tg” favour again before 
clear'd, will not the World ſay a Perſon is 
received to favour again, who gave the 
King Councel againſt the Kingdom, and 
traduc'd the King, and how can he be whole 
it his Honour this way ; 

Obj. But it will be ſaid, we muſt have 
ground to-put him to Anſwer. 

Anſ. Whether you have ground enough 
to prove I know not, but you have ground 
enongh to make him Anſwer to clear him- 
ſelf. ' Suppoſe thoſe two Articles had been 
Charged on a Member of this Houſe, what 
would it have become that Member to do; 
Should he fit ſtill and fay, I will make no 
Anſwer, but ſee whether the Houſe will 
make more proof ; If he ſhould do f,. the 
| B 3 nct 
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yot making an Anſwer is Reafon enough to 
Charge him. | 

I can give you Inſtances of Perſons charg- 
ed in Parliament, who, tho” not nominated, 
yet being ( as it were ) pointed. at, Petiti- 
oned that they might Anſwer, and ſo would 
any Man ; but when this B bruited up and 
down, will not the World fay? You never 
ask the party whether Guilty, 

The Duke of Suffolk was Charged upon 
Common Fame, and if that were a ground 
for a Charge then ( which1 do not fay it 
was) ſoitis in- this Caſc; hut he moved 
that he might be heard, and tho* it was de- 
ſired he might be Committed, yet it ,was 
juſtly rejectly till he had Anſwered : Then 
for the Nature of the Charge, it it be, true, 
it is very High, but whether it be Treaſon 
is another M#tter, it 1s brought to you un+ 
der no Name, when yon make the Charge, 
jt becomes you to ſay what it is ; therefare 
Chooſe a Committee to reduce the Accuſa- 
tion into Heads, .and bring them to yau, 
without which you cannot right you ſelves, 
nor him, if Innocent. R | 

For the way of it, it cannot be thought 
fit to publiſh your Witneſſes and the Mat» 
ter before-hand ; if in private Cauſes the 
Defendant and Plaintiff ſhould havea Pub- 
lication before hand, no Cauſe would. þe 
rightly Jndged, much leſs when you have 
Publication of all which concerns the One, 
but nothing of the Other. Again, if a 
Jay | Witneſs 
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Witneſs be examined concerning Matters 
in his own Knowledg, if he gives Evidence, 
where he is not bron a __ to giver, 
if he hath teſtified aty Thing which brings 
him within the Statute of falſe News, 
how can he avoid the Penalty ? For its not 
enough for him to ſay he knows it but he 
maſt have others to juſtifie it. 

As for the Perfons who bring the Charge, 
they are your own Members, which the 
Writs return for honeſt and diſcreet Men, 
and if you are ſatisfied of that, how can 
you reje> their Complaint, tho* grobad- 
ed upon Common Fame, as all Accuſgfions 
are, ſeeing they, tell you, they can Þring- 
Proof of what they fay ? 

Then for Common Famg, if a *Man ſpends 
largely, and Rath'no viſtble way to get an 
Eſtate, no Mar'accuſeth him to have got- 
ten it unlawfully ;,'yet he may be put to 
clear himfelf from what Common Fame 
chargeth him with. Upon ſuſpicion of Fe- 
lony,I may bring a Man before a Magi- 
ſtrate to clear Aimſelf, ſo in the Courſe of 
Indiftments, and Preſentmewts, 4 Charge is 
given of what Things are to be Preſented ? 
then a Proclamation is made, That if any 
one can'give Evidence, he may be Sworn, 
= uo Fyidence appear, yet they may 
Indi. 

Then it will be ſaid, Yhe Oath is a Mate- 
cas FROG; Uo we are proceeding without 
an Oath: 
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To this-I Anſwer, What this Houſe ſhall 
Charge is of more- Authority- than - the 
Oattis of ordinary Witneſſes; Peers tho? not 
vpon Oath are ſuppoſed to do right, ſo are 
we upon the Reputation of our Honeſty 
and Diſcretion. 


Mr. L. H. I am ſenſible, the Houſe may 
think me Partial, but I ſhall endeavour+«to 
ſhew my ſelf. not ſo mucha Son of the Earl 
of Clarendon as a Member of this Houſe'; 
and I afſure you that if he ſhall be found 
Guilty, ho 'Man' ſhall appear more again 
him than I; if not, I hope every one will 
be for him as much as 1 ; let every Man 
pon his * Conſcience think what of this 
Charge is true, for I believe that if one 


Article be proved, he will own himiele 
Guilty of all. 


Sir He. Fin. An Impeachment there 
maſt be, if there be Cauſe; ſuch Accuſati- 
Hns are not to be paſſed over ia ſilence. 

1 believe not one truth in-the Law more 
than this*Propoſition, That there is no 
ſuch thing as Treaſon by Commoni-Law, or 
by Equity, -and we hold our Lives by that 
Lav ; '. before the 25th of Ed. the 3d. a 
Man could ſcarce fpeak any -thjnk but it 
was Treaſon in Parliament or out, but no 
Man qQught to die ay a Traitor, who hath 
gat literally, offtended ere Law; or ſome 
p;her made ſince: There Is indeed in that 
... Law 
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Law a Proviſy about the Parliaments de- 


.claring what is Treaſon, - but note the dan- 


r of taking declaratory Powers, which 1 
bh hath brought us into a Reckoning of 


Blood, which we have not yet paid far. 


The Power of Parliaments is double, 


Legiſlative, which hath no bounds, Declara- 


tory, by pronouncing Judgments. 

And tho' I know not what the Legiſla- 
z:vePower of a Parliament cannot do, yet 
it 1s not in the power-of the Parliament, 
King, Lords, nor Commons, to declare any 
thing to be: Treaſon which is not in the 
Common-Law Felony before. The Proviſo 
in Oe arcs Caſe was ( it's true ) made 
for Inferior Courts; but I hope we ſhall not 
ſo proceed as mnſft needs draw after it a Ve 
trahatir in Exemplum, and 'your own AQ 
this: Parliament ſhews; That all done by 
Strafſard, a-part, or together, was not Trea- 
fon: Andit behoves ns to take heed we 
thwart not our own- Argument. 

For the manner then; Conſider how you 
"ſhould proceed if it were out of Parliament, 
and how the bringing of it jato the Howſe 
alters it. et 

If it were out of Parliament, without 
doubt the Accuſation ſhould be proved be- 
fore hand, and - thoſe who difcover it are 
guilty of Felony. This provides for the 
SubjeR, that the Witneſſes muſt be Two, 
.and for the King, -that none ſhall diſcover 
the Evidence..." - - bs 
ut 
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But ſuppoſe the Charge be for Miſde- 
meanours, the Tryal then is not to be by 
the Lords, but by the Commons ; for the 
Lords are his Peers only in Caſes Capital. 
How then doth the bringing it in to Par- 
liament alter the Caſe ? If the Parliament 
ſet aſide Laws in this Caſe, we ſhould be 
happy to ſee Law declaring what is the 
power of Parliaments. x 
There is no Preſident produced which 
is ſingly of Weight to guide you, there- 
fore if you proceed, let tt be as near as paſ- 
ſible by the good Old Laws; Namely, That 
there be an Accuſation founded upon an 
Oath and the Evidence kept ſecret, I 
propoſe that way for the very reaſon that 
others oppoſe it (viz), The Accufation 
goes over the Kingdom, and it will bring 
diſhonour to the Howſe, the King, and the 
Earl ; For the Honour of the Houſe, it will 
be hard to ſay, the Charge was branght in 
upon miſinformation ; a Perſon accuſed 
for adviſing to bring in Arbitrary Govern- 
ment, &c* And for faying the King is not 
fit to Govern ; If this be true, tho* it be 
not Treaſon in the formality of the Law, it 
deſerves no leſs Puniſhment then if it were; 
hurt if not found Guilty, Confider the Caſe, 
If one ſay, A killed a Man and it is not 
ſo, muſt not he give reparation ? We have 
an accuſation upon hear-ſay, but if it be 
not made good, the blackeſt Scandal which” 
Hell can invent, lies at our door. 
$1.9 | Then 


ſiſde- 


3 
; 
; 
' 


(1) 
Thea Sir Tho. MM-+s moving to referr it 
to the Committee of Grievances. 


Mr. Yaugh. You ſhould have put the firſt 
Queſtion before another had been moved, 
the Earl of Afrddleſex (Crenfield's Calc ) 
will aot hold paralel ; He was accuſed of 
Bribery, which might be proved by their 
on Books, but this is for Scandalizing the 
King, &e. And where ſhall the Gommit- 


| tee of Grievances enquire about it ? you 


ſay let them hear the Perſons. 


But ſuppole they be of the Lords Houſe, 
Can you ſend for them ? Or if you do, will 
they come and ſay it ? The matter of this 
Accufation is ſuch, that if it lies in the 
knowledge of a ſingle Perſon, if he delivers 
it extrajudicially ( which he doth, it not 
upon Oath ) he may be undone by it, and 
hazard his Perſon too : At the Committee of 
Grievances the Perſons muſt: be known, and 
what they can ſay, and then we may con- 
clude what will follow : Beſides, their Qua- 
lity may be ſuch as they cannot be brought, 
X their Diſcretion ſuch as they will aot an- 

wer. 


Sir Rich. Temp. Tell but the Lords that 
a Man in publick place hath misbehaved 
himſelf, and they will ſeatence him, if he 
purge not himſelf ; Never yet were. Wit- 
neſſes examined before the Tryal in caſe of 
A boat, | Treaſon 
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Treaſon or Felony, for then, if there be two 
Witneſſes, a way may be found by Poyſor, 


or ſome other way, to take away one. 


Serj. Mayn. No Man can do what is Juſt, 
but he muſt have what is true; before him ; 
where Life'is concern'd you ought to have 
a moral Certainty of the Thing, and every 
one be able to ay upon this proof in my 
Conſcience, This Man is guilty. Common 
Fame is no ground'to accuſe a Man where 
matter of Fa@ is not clear ; - to ſay an Evil 
is done, therefore this Man hath done it, is 
ſtrange in Morality, more in Logick. 


Upon the whole Debate it was Voted, 
That the Committee do reduce the Ac- 


cuſation to Heads and preſent them to this 
Houſe. . : _- 
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November 6th, 1667. 


Sir Tho. Litt. Reports that the 


Accuſation was reduced to 
Heads, which he read in his 
Place, and afterwards dcelive- 
red the ſame in at the Clerks 
Table, which are as follow- 
eth* viz. 


I. H A T the Earl of Clarendon 

hath —_— a Standing Army 
to be raiſed and to govern the Kingdom 
thereby, and adviſed the King to Diſſolve 
thu preſent Parliament, ts lay afide all 
Thoughts of Parliaments for the future, 
to govern by a Military Power, and to 
maintain the ſame by Free Quarter and 
Contribution. | 


W. 7hat he hath, in the _—_ of the 


K ing' Subjefls, falſely and ſeditiouſly 
ſaid, That the King was in his heart a 


Papiſt, or Popiſhly Aﬀetted, or words to 
that effet?. 


IN. That 
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III. 7hat he bath received great Sums 
of Money for the procuring of the Canary 
Patent, and other illegal Patents ; and 
granted iltegat Injunttions to ſtop procee- 
dings at Law (againſt them, . and other 
thegal Patents formerly Granted. 


IV. That he hath Adviſed and Pro- 
cured diverſe of His Majeſty's Suljetts to 
be. Impriſoned againſt Law, in remote 
HWlands, Garriſons, and other Places, there- 
by to prevent them from the Benefit of the 
Law, and to produce Prefidents fog the 
Tmpriſoning any other of Hu Majeſty's 
Subjeds in like manner. 


V. That he procured His Majeſty's 
Cuſtames to he Farmed at under Rates, 
knowing the fame; and great pretended 
Debts to be paid by Fu Majeſty, to the 
payment of which, hu Majeſty was not 
in ſtriftneſs bound: And afterwards re- 
ceved great Sunms of Money for pracu- 
ring the ſawe. 


VI. That he reeerued great Sumws of 
Money from the Company of Vintners, or 
ſome of them or their Agents, for In- 
bauncing 


7. 


| hauncing the Prizes of Wines, and for 
freeing them from the payment of legal _ 


Penalties which they had incurred. 


VII. That he hath in a ſhort time gat- 
xed to himſelf a greater Eſtate than cav 
be imagined to be gained lawfully in ſo 
ſhort a time, and contrary to hu Oath, he 
hath procured ſeveral Grants under tbe 
Seal from His Majeſty, to himſelf and Re- 
lations, of ſeveral of His Majeſty's Lands, 
Hereditaments and Leaſes, to the diſpro- 


fit of Hu Majeſty. 


VHI. That he hath Introduced an Ar- 
bitrary Government in Fs Majeſty's For- 
reign Plantations, and hath cauſed ſuch 
as complained thereof before Hu Majeſty 
and Councel, to be long Impriſoned for ſo 
doing. 


IX. That he did rejett and fruſtrate a 
Propoſal and Undertaking, approved by 
Hu Majeſty for the preſervat ian of Mes 
vis, and St, Chriſtophers, and reducing 
the French Plantations to hu Majeſty s 
Obedience after the Commiſtons were 
drawn for that purpoſe, which was the 


o6cca/ron 


| ( 16) 
occaſion of our great Loſſes and Damage 


* in thoſe Parts. 


X. That he held Correſpodence with 
Cromwell aud hu Complices, when he was 
in Parts beyond the Seas attending His 
Majeſty, and\ thereby adhered to the 
King's Enemies. 


XI. That he adviſed and effetied the 
Sale of Dunkirk to the French King, be» 
ing part of His Majeſty's Dominions ; t0- 
gether with the Ammunitions, Attillery, 
and all ſorts of Stores there, and for no 
greater value, than the ſaid Ammuniti- 
ons, Artillery, and Stores were worth, | 


XII. That the ſaid Earl did unduely 
cauſe Hii Majeſty's Letters Patents, un- 
der the Great Seal of England, to one 
Dr. Crowther, to be alter'd, and the En- 


 rolement thereof to be unduly raſed. 


XIII. 'That he hath in an Arbitrary 
way examined and drawn into queſtion di- 
vers of His Majeſty's Subjefts, concern- 
ing their Lands, Tenements, Goods, Chat- 
tells, and Properties, determined theres 
of at the Council Table, and ſtopped Pro-. 


ceedings 


ith 


(17) 
teedings 4t Law by Order of the Councel. 
Table, and threatned ſome that pleaded 
the Statute of 17 Car. t. 


XIV. That he hath cauſed Quo Wars 
ranto's to be iſſued out azainſt moſt of the 
Corporations of England, immed1ately af- 
ter their Charters were Confifmed by Att 
of Parliament, to the intent he might 
require great Summs of Money of them 
for renewing their Charters, which when 
they complyed withal, he cauſed the ſaid 
Quo Warranto's to be Diſcharged, and 
Proſecution therein to ceaſe. 


XV. That he procured the Bills of 
Settlement of Ireland, and received creat 
Summs of Money for the ſame in moſt cer- 
tapt and anlawful manner. 


XVI. That he hath deluded ind betray: 
ed His Majeſly and the Nation in all Fer + 
reign Treaties and Negotiations relating 
to the late War, and betrayed and diſco» 
vered Flis Majeſty's ſecret Councils to bis 
Enemies. 


XVII. That he was a principal Author 
. 1 of that fatal Council of dividing the Fleet; 
4 2hout June, 1656, 
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The Clerk having read them a ſecond time 


it was moved, That in regard the Arti- 
cles were many, they might be referr'd 


to the Committce to ſee how far they were - 


true, becauſe Fame is too ſlender a ground 
to bring a Man vpon the Stage. 


Sir Fran. Goody. Seconds it, becauſe new 
matter was now added to what was for- 
merly charged Yiva voce in the Houſe. 


Sir Rob. How. Suppoſe the Earl of Cla+ 
rendon Innocent, and yet Charged and Im- 
priſoned (which is the worſt of the Caſe) 
he afterwards appears Innocent and is diſ- 
charged, receiving no more hurt than other 

Subjets have done; Namely, 
* D. Buck. * one great Man lately. 

Objeft. But why ſhould you Commit 
hum ? 

Anſw. For proof, whether the Articles 
be true or not : Suppoſe Men for ſelf pre- 
ſervation will not venture to come, not 
knowing how they may truſt themſelves, 
and ſo you have no Proof, He very guilty, 


and You not able to proceed ; is the. In» 1 


conveniency greater for an Innocent Per- 


ſon ( if he prove ſo) to ſuffer a few days, . 


- * 


than for you to looſe your Repuation tor \ 


ever. Ifthis Man be not brought to his 
Tryal, it may force him to fly to that which 
he Councelled, that is, that-we may never 
have Parliament more. 


MnGaSaealiiuna a ni. a £4 <4 ma a. ooo. ..-. 4c 
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Sir Fra.Geqdr. 1am not againſt proceediag, 
but unſatisfied to do it without Witneſs, 1t 
being like Swearing in Yerbo Magiſtri. 


Sir John Hoff: That the Committee un- 
dertake to make good the Charge, other- 
wiſe examine Witneſlts. 


Mr. Fangh. You admit the Accufation t6 
be matter for a Charge, if the Committee 
find proof; if you jiatend to make this a 
diſtinet Caſe 1 leave it to you; but if this 
de to ſettle the Courſe of the Proceedings 
of the Houfe, Tam againſt it; for this 18 
ordering a way of Proceeding in the Earl 
of Clerendun's Caſe, which ſhall not be a 
general Rule. Tho'I cannot fay one of the 
Articles to. be true, yet I know them to be 
a full Charge if made good, and you are 
preſcribing a Courſe neither proper, nor e- 
ver Þ . A Witneſs who ſpeaks with- 
out Oath is fubje&t ro Damage; not fo up- 
on Oath,” becauſe the Law compells him : 
And whereas it hath been faid, if Wirtnef- 
ſes mteft before the Horſe of Commons, what 
Judges dare middle in't ? I abſwer, fuch 


© Judges as medgled in the Cate of Sir Fokr 


| 


Elkot, &C. and the Ship Money, 


Sir Rich. Temp. A Grand Jury 18 capable 
to preſent upon their own knowledge, and 
are Swora, to keep the King's Conucil and 
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their own, and I believe there is not one 
Article of the Accuſation but will be made 
good. 


Sir Rob. How. As I am ſenſible of the 
danger of publiſhing Witneſſes beforehand, 
ſo I would have every one ſatisfied ; there- 
fore take the Articles one by one, and ac- 

'cording as you ſhall find what your Mem- 
bers may ſay for the Truth, you may be in- 
duced to procecd or not. | 


Sir Tho. Osb. The Houſe ought to have 
ſomething to induce their belief, which they 
have had from ſeveral Members, and I know 
how ſome will be made good. 

Sir Tho. Littl. What Article Members of 
the Houſe do not offer you matter to in- 
duce you to believe, you may lay it aſide; 
therefore hear what ſhall be ſaid and pro- 
cced accordingly. 


Mr. John Tr. You connot expe&t Witnel- 
ſes will appear before you, Lords will not, 
nor can you expe&t Commoners ſhould ; for 
when you are up and gone, nothing can pro- 
tet a Commoner if this Information be 
not Jndicial. | 

At laſt the Queſtion was put whether to 
refer it to a Committee. 

Yeas, 128. 
PNoes, 194. 


— 


322. 


Thad 


Eo.) 
Then the firſt Article was read to ſee 


what would be faid to induce the Houſe to 
Impeach. 


The Firſt Article read. 


Sir Rob. How. 8 Heard from Perſons of 
Lord Yaugh. © Quality, That it would 
be proved. | 


The Second Article was read. 


Lord Sr. Joh. Perions of great Quality 
have aſſured him to make it good, and if 
they perform not, he will acquaint the Houſe 
who they are. 


The Third Article read. 


Mr. Ed. Seym. Sufficient Perſons will 
make it good, with this Addition, When 
he received the Money, he ſaid, So lons as 
the King is King, and I Lord Chancellor, the 
Patent will ſtand. 


The Fourth and Fiſth Articles read. 

Sir Rich. Temp. Divers have ncrtaken 
to make them good, if they do not I will 
Name them. 


About the receivins Money of Vintners. 
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Sir Rob, C--r. That he knows who wall 
prove it, 


Abvort his gettino a great Eſtate fa fud- 
acnly. 


Mr. E4. Seym. I ſuppoſe you need no 
proof the Sun ſhines at Noon-day. 


Sir Tho. Litt. The matter of Fat in the 
Article is caſily made ont, for his Place as 
Chancellor could not be worth above 4 or 
5OOO I. per ann, 


About introducins an Arbitrary Government 
12 the Plantations. 


Sir Tho. Litt. One Farmer and others 

Sir Tho. Osh. came from the Barba- 
does to complain of it, and lodg'd their Pe- 
tion in this Houſe, but were Impriſon'd 
that they might not be heard. 


About fruſtrating Propoſals for preſervine 
Nevis, &c, 


Sir Char, Wheel. My Lord Chancellor on- 
ly oppoſed it, 


About holding Correſpondence mit} Crom- 
wel, 


Mr. 


ll 


4. 
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Mr. Swinf. That is Pardon'd by the A& 
of Indempaity. 


Mr. Yaugh. The Committee were aware 
of that, but the Defendant may plead it, 
and prove that he is not Out-layw'd. 


| Sir Char. Wheel. I want not clearly to 
prove it. 


Sir Rob. How. For ſuch ſecret things as 
theſe, he ought to plead, notwithſtanding 
the AR of Oblivion, that the World may 
know who are undiſcern'd Enemies. 


Mr. Hamd. It is not only an AR of Par- 
lament, but Oblivion; and no Man ought 
to be ſo mach as Accuſed for what was 
done before. 


Mr. Yaxgh. If the Pardon be general, the 
Judges and you are to Note it, but if it 
hath Qualifications (as that A& hath) they 
are not to Note it ; for you mult ſay there 
is no Indictment or Outlawry againſt him 
( for ſuch the AR excepts ) or the Article 
1s to ſtand. 

Then the Ait was read. 


Mr. Swinf. The Clauſe for. Pardon is Ab- 


* ſolute, and any Man accuſed, pleading it 
$4 ſhall not be Sued, nor his Fault meationed, 
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and this is to Offences and Offenders 
and for thoſe who betrayed the King be- 
youd Sea (who are excepted) they muſt be 
Proſecuted within Two Years. 


Ozzeft, You will ſay, he may plead that 
Act. 


Anſw. By the fame rule, any Man who 
committed a Fault, during the Troubles, 
may be put to plead it for Pardon. 


Serj Mayn. We profeſs that there ſhall be 
Candour in onr Proceedings, Do we there- 
fore believe this great Man is Out-law'd ? 
If not, how ſhall we accuſe him of what we 
believe not true, | 


Mr. Faugh. Whenlam ſatisfied of a thing 
| am not aſhamed toown it; I find now, 
having peruſed the AR, that it 1s within 
the Clauſe. The Indempnity is general, 
and he 1s within it if not excepted, the Ex; 
ception reaches thoſe who have held Intelli- 
gence with the King's Enemies, fo as they 
be Proſecuted within two Years, this he is 
not, therefare js clear. 


50 upon the Debate, the Article was cx- 
panged the Paper withouta Vote. 
wy ; 


Aborz the Sale of Dunkirk. 
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Sir Tho. Osb. A great Lord told me that 
the Earl of Clarendon had* made a bragain 
for Dunkirk three quarters of a Ycar before 
it was known. 


About Sealing Dr. Crowther's Patent. 


Mr. Street. The King gives the Living to 
Crowther, in the Grant 1s a miſtake of a 
County, Crowtber finds the miſtake, and Pe- 
titions the King to amend it, the King 
calls for the Chancellor and Seal, and in the 
King's preſence it was amended and Seal- 


ed. 


Sir Tho. Littl. The Crime ſeems as great 
as a Chancellor could commit; the King 
was to preſent by ſuch a day, or not at all, 
the Error was found after the day, fo that 
the King (by A&R of Parliament) had loft 
his right. The Chancellor did alter the 
Patent, and the Record was fetch'd away 
by one of the Chancellor's Servants, and 
brought back . rafed, and altered, which 
might be done (and in other Caſes 1s done) 
where a word only hath been miſtaken; bur 
that isin Caſe of ſomething. perfectly in the 
King's Power, and to ſave new ſealing ; but 
here could be no new ſcaling the time he- 
ing elapſed : It was to throw another Man 
out of his Freehold, and is a great Crime. 


Abo: 
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About ar awing Mens Lands into Queſtion. 


Mr. Thom. I ſhall be able to make it 
out; 


About Quo Warranto's to Corporations. 


Sir Tho. Litt. This is ſo Publick a thing, 
that it need not be proved. 


Abont the Settlement of Ireland. 


Sir Rob. How, 1 doubt not but it will be 
made our. 


About Forreign Treaties. 


Sir Tho. Litt. This will appear by the 
Treaties themſelves, putting us in hopes 
of Peace, and fo hindering the Fleets 1et- 
ting out. 


About Miſcarriate of the War. 


Mr. Tþqm. I want not Perſogs to bring 
to bring*to make it good. 


Sir The, Litt. Sir Edward Sprag deſires 
Money to give an Intelligencer, and has it ; 
Sprag brings the Intelligencer to the King, 
the King commands him to meet him at the 
Chancellors, there he met the King, and 
then Order was given to divide the _ 

I. 


(27) 
Mr. Marvel Charged Mr. Seymour with 
ſaying im his Accuſation, That the King 
Ul was inſufficient for Government, which is 
now omitted in the Charge, and defres he 

may declare where he had it. 


Mr. . The Party that told me at 
8 firſt, differd ſomething afterwards, there- 
fore I rather withdrew it than to trouble 
you with uncertainties ; but a Gentleman 
in the #\wvufe can give you farther ſatisfaRi- 
ON 1a 1t- 
de 
Sir John Den. A Peer of the Land heard 
the Earl of Clarendon fay ia a Coach, Thar 
the King was an unaRtive Perſon and mdif- 
poſed for Government : This will be made 
Cc o0d 
D —_ 
Upon Debate it appearing probable that 
theſe words were ſpoken before the AR of 
Oblivion, tt palled over. 


About the Cuſtomer. 


Sir &:ch. Temp. Ihave been Informed that 
| he had a fhare for under-etting the Cu- 
; ſtomes and 400007. Bribe for getting pre- 
| tended Debts from the King. 


Sir Tho. Osb. The Earl of Clarendon ſaid, 
> Bid who would for the Cuſtomes, nong 
; ſhonld have them but dhe Old Farmers. 


Www 
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Mr. P---z. Having gone over the Arti- 
cles, we ſhould know where and when the 
words were ſpoken. 


Mr. Seym, That will be a way to Suppreſs 
the Evidence, I hope you will Impeach him 
at the Lords Bar, and in due time produce 
your Witneſſes. 


Mr. P---1. You muſt reſolve to Impeach 
him of Treaſon, or Miſdemeanour, and 
name it accordingly. 


Sir. Ed, Walp. You ought firſt to give a 
Title to your Impeachment ; for if it be 
for Treaſon, you wi!l move for Commit- 
meat ; if it be for Impeachment in general, 
not. 


Mr. Colem, What is laid ; before you 1s 
only by Hear-ſay, but no Aſſurance that 
it will b2 made good; only that if they 
who reported it do not make it good, you 
ſhall know who thcy 2re. In the Earl of 
Strafford's Caſe ( the worſt of Preſidents) - 
the Houſe proceeded not till one ſpake 
in the Houſe upon his own Knowledge, and 
another engag'd his Reputation to make it 
f00d. 


Sir Rov. Ack, Thoſe who have given 


you inducement to proceed, do it at third 
| hand 


— _— 


* TD Mi 


(29) 
hend, and tho* they may know the Credit 
and Impartiality of thoſe that told them, 
yet you do not. 


Sir Tho. Litt. A Queſtion ſhould be pur, 
Whether this Hox/e hath ſufficient induce- 
ment to Impeach; Afterwards Conſider 
what the Title ſhall be, then appoint a 
Committee to frame Articles. 

Which Queſtion being put, was carryed 
in the Affirmative. . 


Then Adjourned. 


November, 9. 
The Firſt Article read. 

Sir John Goodr. Treaſon ought to termi- 
nate in an Overt-ARt, which deſigning is 
not, therefore pray read the Statutes. 

Thereupon ſundry Statutes were read. 

25 Ed. 3. 


1 Hen, 4. Cap. 10. 
1 Ed.6. Cap. 12. 


14 Car, 2d. Cap. 29. 


(go ) 


Mr. Sew. Declared it to be rranſcendlnt 
Miſdemeanour but no Treafon. 


Mr. /aueb. Two Queſtions will be conſt- 
dered, One, whether what's Charged in the” 


Article was Treafon in Common-Law bes ! 
fore the 25 Ed: 3. Phat ſo we nay under» / © 
ſtand the natare of Treaſon; The ather, * 
Whether by any fublequent AR itis made 


otherwiſe. 


&T Mr. Wal, The Advice given to the King 
I look upon to be this. To eſtabliſh a New 
Government, To be Govern'd by Janizaries 
inſtead of a Partiament, To have a Divan 
and a great Minifter af State, a #izier-Baſ- 
ſan, a worſe Plot than that of the 5th of 
Navember ; There, it the Lords and Dom- 

mons had been deſtroyed, there would have 
been Succeſſion, hut here both had been de- 


ſtroyed for ever. Then in order to the 


Dehate, conſider how the Law lagks on it ; 
for tho* we may accuſe on leſs Evidence 
than ſhe may Judge, yet we myft be Can- 
tious in naming the Crime: What there- 
fore doth the Law call this before 25 E. 3 ? 
Then look whether the power of Conſtru- 
Rive Treaſon be taken away lipce. 


Sir Fra. Goodr, The matter concerns Life, 
therefore we ſhould be wary in the Exerciſe 
of Legiſlative Power ; you are not-tyed-to 
Rules, 


(3zr) 


5 Rules, but you are now a ſtep towards Ju- 


dicature ; The Common-Law 1s Fas non 
Scriptum, and tho* every Treaſon includes 
Felony, yet not every Felony Treaſon. 25 
Ed. 3. There is a Declaratory Power, whe- 
ther a thing be Treaſon, or other Felony, 
nat, whether it be Treaſon, and conld not 


| * be declared Treaſon if not Felony before. 


In Caſes Capital at Common-Law they 


| might declare it Treaſon, but in Caſes not 


Capital at Common-Law, they never exer 
ciſed their Declaratory Power. 

Among other things that Statute declares 
falſe Coin'd Money to be Treaſon, which is 
but Felony at. Common-Law ; afterwards 
Money being imported, which was not ac- 
cording to the Stamp, there was no Puniſh- 
ment for it, but as a Miſdemeanour : There- 
fore 4 Hen. 7. Proviſion is made againſt that 


* Practice, and. it is made Treaſon, but if the 


Parliaments Declaratory-Power could have 


: Made it Treaſon, what needed a Statute on 


purpoſe ? So that I cannot think the Arti- 
cle, before you is Treaſon, it not coming 
within the words of the Statute. 


Mr. Yeugh. I ſhall ſpeak to the firſt Qye- 
ſtiog, whether this Article was Treaſon at 


: Comman-Law ; and firſt remove what ſome 


have aſlerted, Namely, That nothing is 


> Treaſon but what was Felony before. 2 
= Ed. 3. where. petty Treaſong is ſpoken of, 


the Wife killing. the Husband?* &c. Theſe 


words 


(3z) 
words follow, If hereafter it come into Qne- 
ſtion whether there be another Treaſon, it 
ſhall not be refolved by the Judges, till the 
Parliament determine it ; For 1n petty 
Treaſon, if it be Treaſon, it muſt be Felo- 
ny, becanſe there is killing. x 

Then comes more, whether raiſing, Ge: | 
and it follows whether it be Felony or Tref: 5 
paſs ; And the thing it ſelf is more ſtrange. 
None ever doubted, but that all Treaſons 
of 25. £4. 3. was Treaſon before, and was 
ſo reſolved 12 Q Fliz. That by that A& 
the King declares what ſhould be Treaſon 
Namely, If any Man Vitiates the King's EI- 
deſt Daughter, &c. But by this Doctrine if 
it were not Treaſon, what was it ? Eithef 
Adultry or Fornication, when it is only the 
Eldeſt Daughter, not the Youngeſt. 

It hath been in all Ages a Reputation to 
Perſons who have been Councellors to Prin- 
ces according to Emergencies to grve Coun- 
cil to extricate out of danger. and there- 
fore hard to tax a Miniſter of State in a 
Gaſe which he acquaints his Maſter with; 
' for there can be no Treaſon but againſt the : 
King himſelf. 

I will ſhew you what I mean. It is true this 
is a Treaſon which cannot ariſe from Miſ- 
priſion, becauſe it was ſpoke to the King 
himſelf ; but as a Miniſter of State he has © 
liberty to give Conncel for the King's fafe- © 
ty. If a Perſon be able to Inform his Maſter * 
what Alliances are good for him; it his du- 
ry 
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ty; fo what Trades ;are profitable, what 
not, &c, So where Meg or Money are want- 
ing, to nie how to extricate is commen- 
dable ; but when it comes to this, that he 
breaks in upon the Laws, invading the,Con- 
tra& between the King and his Subjects, it 
will be as.:if a Man adviſeth, That if the 
King wants Money, he may ſet up High- 
way Men to take it, and bring it to him} 
and ſo the $kilfulleſt for breaking the Law 
ſhall be eſteemed the beſt Councellor; there- 
fore, whoever thinks to ſerve his Prince by 
breaking the Laws, he is ſo far from a 
wiſe Man, that he is the higheſt Criminal]. 
&e. then for the Nature of the thing, the 
Treaſons declared: 25 Ed. 3. were declared 
by the King's Commiſſion, and the Trea- 


ſons were of -that Nature which concern'd 


Councel, &c. they were not like to be de- 
Clared, and there is a paſſage in Glazv!, 
called Seduitio Domini . Keois, that is, de- 
ceiving the King to what is pernicious to 


' Him, and his People. 


Now ſee the Nature of this Crime; if a 
Maa Councel his Prince, and practice it ſuch 
a way as ſhall render him Prince of Conſci- 
ence, who hath broken his Oath, and ath 
this to his Injury, ſo that he hath no Aſſent 
to it. . Compare this with any Treaſon of 
25 Eg. 3: conſider it; Here is a perſon who 


* gives the King Advice, which at once muſt 

{ make his People ſce - he hath broken all his 

* & Faith go his Kiygdom (and is.got the Coun- 
D 
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cel of Governing by an Arty ſuch-?) all the 
Laws broken, to keep which the King has 
Sworn, and this the King put upon tho? not 
inclin'd to, 1 aſſert not this upon the Earl 
of Clarendon, but upon the Article, who 
doth this, Councels the higheſt Treaſon a- 
gainſt the Common-Law, 'becauſe others 
areſo; but if a Man will pretend to give 
Councel, wherein many ſhall have no bene- 
fit by the Law, he breaks -all parts, and 
therefore I think this Gouncel was Treaſon 
at Common-Law. 


Mr. Colem. The Queſtion is, Whether it 
be in your Power todeclare this Article 
Treaſon by 25 Ed. 3. If he adviſed an Ar- 
my againſt the King's conſent, it is againſt 
the Statute; but I ſuppoſe that the Expreſ- 
ſion in the Article was Advice to the King 
in Aid of his Government. Your EnaQing, 
Power is a kind of Omnipotency, but in 2 
Declaratory Power you can declare no 
more than is committed to you, and with 
ſafety to the Subje& you cannotdeclare this 


Treaſon ; Then what muſt be our Rule im 
Declaring I dare not fay : For ſcarce any: 
Man can tell what was Treaſon before 25 


Ed. 3. was made to bring things to a Cer- 
tainty, and what was uncertain to them 
who made that. Law can be certain to us: 
now. As the Judges can declare no other 
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Treaſon, fo in your Declaratory Power © 
neither can you declare Treaſon nnleſs 
| there 
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there be Reſemblance to ſome ther like 
Cafe: The Advice faid in the Article to be 
given the King, cannot be within that Sta- 
rote, mnleſs the Councellovr muſt ron the 
hazard of his Advice. 


Mr. Vaugh. The greitcſt Declarations 
of Treaſons which ever were, equal not 
thoſt 22 Rich. 2. in Nottins ham Caſtle : The 
Judges are called to deliver tfeir Opini- 
ons upon their Faith, and tiey declare the 
Acts to be Treaſon, becauſe Felony he- 
fore, and tho? ſome of them were hang'd 
for it, yet the Parliament declared the 
ſame Thing, 


Serj. Mayn. Was, what is mentioned, 
Treafon by the Common-L.aw, tho” fo ſaid 
by the Lords? And what was fo declared 
was repealed, H. 4. 


Sir Tho; Litt, Pray reſolve whether it 
was Treaſon by Common-Law ; and if fo, 
when made ſo.” Some think not, becauſe 
they find not the Parliament declaring 
them Treaſons, as being ſo at Common- 
Law, and that that Statute was made to 
bonnd them, but that was only to bound 
Inferior Courts, not themſelves ; for the 


' © Parliament makes not a new Crime and 
er: 
7er 


eſs 


then' Condemns it, but the Crime was 


= before, and the Parliament declares it: 
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Sir Ed, Thur. Hath the Parliament decla- 
rztory Power now ? Yes, but it muſt be by 
King and Parliament, ſo it was in the Caſe | 
of the Genova Ambaſlador. The Judges 
would not conclude the Articles Treaſon, 
nor would the Lords alone; and it you 
come to an equal declarative Power with 
them, you muſt examine Witneſles, or go 
by a Bill. 


Serj. Charl. The Queſtion is, Whether it 
be Treaſon by the Practice of England, the 
Common-Law is the Cuſtoame of England, 
and the uſuage is grounded on Preſidents, I 
know not one Preſident where Words or 
Intentions were Treaſon at Common-Law, 
jor they are not Treaſon where. no Act 
follows. 


Sir Rich. Temp. The Article is Treaſon 
by Common-Law, and Judges have recourſe 
to Glanvil, &c, Who lay, that giving Ad- ! 
vice to overthrow the Realm is Treaſon by 
Common-Law. 


Serj. Mayn. T he Queſtion is whether he 
ſhall be Impeached of Treaſon upon this! 
Article ? It you go to Treaſon at Commons | 
Law before 25 E4. 3. you fly out of ſight, 
for the word Seduttio was ſoon after called 
Seditio, Seducing, but not ſaid to what ; nor 
were thoſe Authors ever reputed of Au- 

| thority 


| * Of Strafford, 
| tended againſt him ? * That he had Trai- 
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thority : It's true they are ſometimes quot- 
ed for Ornament, but not Argument, and 
not one Caſe in one hundred of Glanvil' is 
Law ; but when a Caſe comes that is the 
Sheet-Anchor of Life and Eſtate, yon 
ſhould be wary ; for by Wit and Oratory 
That may be made Treaſon which is not, 
and this which 1s a great Crime, ought not 
becauſe great, to be made Treaſon. 


ObjeF. But it will be faid, levying War 
againſt the Law, is againſt the King, and 
here was an intent toalter the Law. 


* Anſw. True, yet a deſign no levy War 
15not Treaſon within the Statute, here is 
nothing of At, but Words to that end ; If 
a Councellor gives bad Advice, it makes it 
not Treaſon, but by a Bill it may be made 
what you pleaſe. By that Statnte of 25 
Ed. 3. are more Treaſons than are metni- 
oned ; for it ſaith if any Caſe happen, the 
Judges ſhall ſtay till the King and Parlia- 
ment hath declared, fo that there is a Pow- 
er, but the Modus is the Queſtion, whether 
by Impeachment, or Bill ; you may the lat- 
ter, not the former. It, was done; but you 
have Repealed it, and have faid None of 
which pretended Crimes are 
Treaſon ;, and what was pre- 


torouſly Endeavoured (which is worſe than 
deſign'd) to alter the Goverament , &c. 
D 3 Now 
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Now where is the Difference ? Here 1s ad- 
vice to Raiſe an Army, there touſean Ar- 
my Raiſed, and theſe you have caſled pre- 
tended Crimes, and no Treaſon, which is not 
Comprehended by a Law z but to Impeach 
as a Treaſon, and yet the thing No Treaſon 
is ſtrange. In this Hoſe, other then by 


Bill, you have no Power; you carry your | 
Impeachment to the Lords, and they may : 


give Judgment without coming back to 
you ; declaring by Bill is by way of Judg- 


ment, but, as an Impeachment, 1s only an | 
Accuſation : So that whatſoever the Conſe- ” 


quence is, the Lords judge it, and it never 
comes back to you, and if yow go by Bill 
you make it Treaſon, ex poſt fatto. 


Mr. Y uo. Concerning what you have de- 
clared about Sraffords, that this Caſe is, if 
not leſs, equal to it, and you havedeclared 
that not one Charge aganſt him is Trea- 
ſon is true thus far, when that At: was 


made l repaired to it, becauſe there were © 
ſome Things which ſhonld not have paſſed © 


ſo, if there had not been ſomething to 
ſecure ſuch Charges as theſe; for there is 


no expreſſion of any Particular Charge, but F 
that the Charge againſt the Earl of Srrafferd | 
was not in the particular, Treaſon, and in | 
the Cloſe of the Bill, it is ſaid, that the whole F 
Proceeding, ſhall be taken away, and if ſo, | 
no Man ſhoald ſpeak againſt the Particu- | 


Jars, bur 1ook on 1t as Repealed. 


Then 
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Then this is faid to be levying War, and 

its true, it muſt be Actual, and fo not with- 
in the Charge. And the Charge againſt 
Spencer was for Councelling the King, &c, 
and is called levying War againſt the 
Kingdom, and the Judgment againſt him 
was but Baniſhment ; becauſe the Sen- 
tence was mitigated at the inſtance of the 
King. 
And for Councel, tho* Conncel is given 
but in Words, yet Words are more than 
Councel, and are an Action, otherwiſe a 
Councellour is Sworn to nothing. 

But it may be thought 1 have not dealt 
ingenuouſly with the Houſe, than which | 
abhor nothing more; when the Caſe of 
Strafford was before the Lords, I was of 
opinion the Parliament had no Declarative 
Power left, becauſe 1 Her. 4. there was an 
aboliſhing of all declared Treaſon, and 
that no Treaſon, for the future,ſhould be ſo, 
and then the Treaſon about the Genoua Am- 
baſſadour was gone, and all declared Trea- 
ſons were gone 1 Her. 4. and no Statute 
hath recovered them, and if all Actual 
Treaſons were taken away 1 Her. 4. or it 
not then, 1 E4. 6. then what doth the firit 
of Q. M. do, unleſs it take away all de- 
claratory Treaſon ? 
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Upon the whole, the Queſtion was 
whether to accuſe of Treaſon ypon the firſt 
Article. 

Teas, 103. 
N'oes, 172. 


275» 


November, 11, 
The Second Article was read, 


Mr. Pr--». Let the AR made by you a- 
bout defending the King be Read, becauſe 
it limits Proſecution toa Time,to ſee if this 
be within Time. 


Mr. Yaugh. In Things wherein there is 
a putlick Defaming the King, it becomes 
no Man here to defend the Perſon accuſed, 
if the Charge be not proved, let' the Party 
himſelf plead it ; you had that which ip- 
duced you to Impeach him, and have de- 
clared not to Impeach of Treaſon upon the 
firſt Article: And if any Man will add to 
the reſt of the Articles he may, but you 
ought to accuſe. 


Mr.*Solliciter. None accuſeth but for Ju- 
ſtice ſake, and ſhould be glad if the Party 
accuſed prove himſelf Innocent. There is 
a Duty to the King, and to Truth, and it is 
not fit that an Article of this Kind,brought 
into the Houſe, ſhould be laid by, upou pre 
tence that the tims is 6Japſed ; for the Crime 

1s 


as 
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is more than what is mentioned in the A& 
made by you it is an Offence at Common- 
Law, and if it be proſecuted by Fine and 
Imprifoament, no time 1s limited. | 


The Third and Fourth Articles read, and 
Voted. 


Mr. Yazgh. Your reading every Article 
is needleſs, unleſs it be to ſee whether any 
one may be Charged as Treaſon, for if one 
may be objected againſt, ſo may all as tq 


Miſdemeanours, 2-4, 
Fifth Article read. 


Sir John Sh--m. The old Farmers had not 
the Cuſtomes till others faid they would 
give no more, and they had no reaſon to 
thank the Chancellour, becauſe they gave 
more than others : And I declare upon my 
Life I know no reward given him. 


Sir Tho, Litt. It appears by the Farmers 
Confeſſion, that they had it 50000 1. un- 
der, beſides time of Payment, which was 
30000. more. 


Mr. Seym. You are at liberty to receive 
Objections to the Articles, but tho* others 
bad more, they were told they ſhould not 

| have 
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have it, and had about 10001. each given 
them to bid no more. 


Sixth, Seventh, Eight and Ninth Articles Read 
and Voted. 


The Tenth. 


Mr. Vaugh. This isan Article of an high 
Nature, D«nkirk was then as much a Part 
of His Majeſty's Dominions as Ireland, and 
if the Sale of it be _ I know not 
what you would think 
ſhould be Sold, you lately debated whether 
on the firſt Article he ſhould be accuſed of 
Treaſon, and found by the Statute of 25 
E4. 3. he could not, tho? it was abſolute 
Treaſon at Common-Law, and its reported 
abroad that I id that the Right of the 
Parliament ia declaring Treaſon is taken 
away, which I did not, for there are Trea- 
ſons not mentioned in that Statute. There- 
fore it provided that the Judges ſhouJd not 
uponany one Treaſon proceed to Judge, 
untill declared before the King and Parha- 
ment, and what is ſignified by it? If we 
think before the King,Lords,and Gommons, 
that 1s impoſſible, for how can the Com- 
mons poſſibly declare before the King and 
Lords, nor was that the Caſe, but this, that 
there is the ultimate Power of determi- 
ning what the Law is in a doubtful Caſe. 
la Writs of Errorlet them paſs-from Court 
ro 
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to Eourt, at laſt they come to the Lords, 
24 Ed. 3. Ifthe Judges cannot reſolve what 
the Law is, it is to be brought thither, 
that is, where it is queſtionable, but that is 
not in the Houſe of Commons, any more than 
ina Writ of Error : How than is the Caſe 
here ? If a Queſtion be whether a Thing is 
Treaſon, or not, it ſhall be Reſolved where 
the Law uſeth to Reſolve, that is, before the 
King in Parliament, that is in the Lords 
- Y Had the Words of the AR been 
theſe, there ſhall be no Procecding untill 
Reſolved by the King in the Lords Houſe, 
and Suppole that Clauſe taken away, That: 
Treaſon ſhall not be Reſolved, but ſuppoſe 
it ſhall not be declared otherwiſe, doth it 
follow it is taken away ? No, if you charge 
Treaſon which is not within the Statute, 
it is another Thing, but I ſaid not, there is 
no Treaſon at Common-Law. 


Mr. Sollicitor, There was a great Miſchief 
in the declaring Treaſon by Parliaments ; 
for Mortimer was made a Traitor for in- 
croaChing upon Royal Power, which every 
Man, who incroacheth upon any Power, 
doth, Hence the Commons Petition'd the 
King to explain what incroaching upon 
Royal Power was, and when no Anfiwer 
could be gotten to it, 25. Ed, 3. They Pc- 
tion'd it might bedeclared certainly, and 
ſo Treafons were enumerated, and if the 
Judges be jn' donbt, it is provided _ 

the 
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the King and Parliament ſhall firſt: de- 
clare it. | 

Declaration in Parliament, is a Declara- 
tion before the King, Lords, and Commons. 
Would our Anceſtors leave what is to be 
Reſolved Treaſon to the Lords, and them- 
ſelves have no ſhare in it? And Talbots be 
ing declared Treaſon by the Lords is faid 
to be no Treaſon by Judge Cook, becanfe 
the Commons had no hand init, there 1s no 
Treaſon in Common-Law, becauſe there 
can be no Treaſon where there is no way 
to Judge it, which 1s not'at Common- 

W. 


Mr. YVaugh. When the Law is made un- 
certain the Lords muſt'declare it, it ap- 
pears there were Treaſons at Common- 
Law not mention'd 25 Ed. 3. It is one 
Thing for a Matter to be Treaſon before, 
and the Parliament to declare it ; another, 
for the Parliament to make a Thing Trea- 
fon which was not. 


Sir W:/ll. Lewis. I deſire to be Reſolved 
whether Dankirk was annexed to England, 
becauſe a Bill to that end was carryed, bur 
not Paſled. 


Mr. Walter. To ſhew that Dunkirk was 
annexed to England, conſider we were Paſ- 
ling a Bill for 1200000. But when we 
were making a Preamble to the Bill, we 
were 
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were to ſeek for. Reaſons for giving, the 
Money, ſeeing we had no War, ſome ſaid 
to keep Dunkirk, but were told we ſhould 
take heed of looking upon it as annexed 
unto the Crown ; but it was replyed, Duz- 
kirk was look'd upon as a Frontier Town, 
and accordingly noted in the Bill. There- 
fore the Sale of it Treaſon. 


Mr. Coven. Had it been part of the 
Crown of England, what needed a Bill to 
make it ſo ? 


" Mr. Pr--». It cannot be Treaſon, becauſe 
Sold by the King's conſent. 


Mr. YVaugh. If the King agreed to it. 
doth it follow, that he, who adviſeth the 
King to a Thing deſtructive to his King- 
dom and King, 1s not a Traitor ? If any 
part of the King's Dominions may be alie- 
nated, eſpecially when a Parliament is Sit- 
ting, for they concurring, it may be alie- 
nated, by the ſame Reaſon the King may 
alienate Ireland or England too without the 
Parliament; For by what AR of Parliament 
doth the King hold Ireland or- England? It 
is by Acquiſition ; I ſay not Tangier, for that 
was part of his Portion, and is his own : But 
Dunkirk would have been the Kingdoms if 
not thus diſpoſed of, and tho' it might have 
been alienated with the Parliament, it could 
no more withovt, than England or Treland. 

| | Mr. 
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Mr. Ed. Hart. The AR of Parliament 


for annexing was not This Parliaments, but © © 
of the Convention, and canie in thus; "the ' Z 


King was pleaſed to tell me, that the Spaniſh 


Ambaſſadour might preſs him to part with | 


it, which he had no mind to do ; therefore : 


he would have a Bill to annex it to the 
Crown, which ſhews it was the King's Wiſt 
to have it annexed, accordingly this Patli- 
ament paſſed it, and Dunkirk might have 
been as uſefnl as Calice. 

At length this Article was paſſed by, 
without determining whether Treaſon or 
nor. 


Eleventh, Twelfth, Thirteenth and Fourteenth 
Articles read and Voted. 


Fifteenth Article read, 


Lord Yauch. 1 brought in this Article: 
His Betraying the King's Conncels was to 
the French King during the War, and that 
in the ſecrecy of State, which was the oc- 
caſion of the late Mifchiefs. 


Sir Tho; Osb. That is dire& adhering to 
the King's Enemies, and fo - it is Trea- 
ſon. 


Mr. Solicit. This muſt be Treafog if yo 
have any inducement to believe it. 


Sir 
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Sir Rob. How. T have heard it from an 
Eye-Witneſs who told it me, and added 
that we are neither to be truſted nor dealt 


! with, who were fo betrayed. 


Serg. _ Betraying the King's Coun- 

his Enemies 1s, doubtlefs, Treaſon, 
Correſponding is another Thing, Betray- 
ing muſt be without the King's Knowledge, 
otherwiſe it is but delivering the King's 


Words to his Enemies ? 


Sir John Bramp. Did this Information 


| come from a Subjet, or from one of the 


King's Enemnres ? 


Sir Rob. How. IT would not have brought 
you Information from one of the King's 
Enemies, nor did I ever converſe with them 
during the War. 


Coll. Birch. We cannot accuſe of Trea- 
ſon, except it be ſaid, Betraying the King's 
Councel, or Correſponding with his Enc- 
mies. 


Mr. Vaugh. You have declared that you 


& have had inducement to Impeach, and 


| ought to put the Queſtion, whether on 


this Article he- ſhall be Impeached of 
Treaſon. 


Mr. 
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Mr. Sollicit. To betray the King's Conn- 
cel, taken generally, is not Treaſon, for it 
may be to the King's Friends, but to. his 
Enemies it is, 1f the Article be fo. | 


Lord Vaugh. Let it be put betraying His F 
Majeſty's ſecret Councels to his Enemies | 
during the War. : 

Then the Queſtion was put whether theſe | 
New Words delivered by the ſaid Lord | 
Vaugh. ſhould be added. Y 


Carryed in the Affirmative. 


Sir John Holl. Was this Information given 
by an Enemy or by a Subject ? 


Mr. Vaugh. It muſt come from a For- 
reigner, or you could not know it, may not 
the King have from a Forreigner a diſcove- | 
ry of Treaſon againſt him; The end of | 
queſtioning it muſt be to know the Man, | 
for it might as well be asked whether his 
Beard be red or black. 


Sir Tho.4--rs. The words arediſcovered 
not hetrayed, and diſcovering may be with 
the King's conſent. 


Lord Vaugh. Add the word Betrayiog, 
for ſo I meant it. 


Ser, 


une 
T it 


his | 


nies | 


eſe | 


ord 


Ven 


210T 


Y, 


PREREERS 


C45 ) 


Serj. Mayn. They who givethe Informa- 
tlon'fay not they. had it from more than 
one Witneſs, which Star. 1£4..6. requires, 
and only one of them Names the Earl of 
Clarendon. - 


Mr: Se m. This exception is proper to be 
made the Judges: 


Then the Oueſtion was put. 


- Whether to Impeach of Treaſon on this 
Article, 

Teas, 161, 

Noes, 39, 


250. 


Sir.Tbo. Litt. That an Impeachment of 
Treaſon and other Crimes and Miſdemea- 
nours be carryed up to the Lords againſt 
him by Mr, Seym. 


Serj. Mayn. For Miſdemeanour he may 
have Councel, not for Treaſon : There- 
fore ſo.diſtinguiſh. the Charge, that he may 
have Counce], 


i Reſolved, That a Charge be carryed uþ. | 


Reſolved, That the Speaker znd the twlole 
Howſe carry it. 


No 7), 14 
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Novvember, 12. 


It ap. 69 evandng that if the Speaker go, 
up with the Charge, ſame daſpute might a» 
riſe about carrying the Mace and otherwile. 
It was Keſolved, That Mr. Seym. carry it. 
Accordingly he went ; where at theBar 
of the Lords Houſe, the Lord-keeper Briggs 
nan being come to the. Bar to meet him, be 
delivered himſelf to this purpoſe. 


My Lords, 
6 he Commons Aſſembledin Parliment, ha- 


ving been informed of ſeveral Travterous 
Prattices, and other high Crimes and Miſde- 
meanours commited by Edward Earl of Cla- | 
rendon a Member of this Honourable Houſe, |: 
have Commanded me to Impeach him, and I do 
accordingly Impeach him of High-Treaſon and 


other Crimes and Miſdemeanours in the Name | 
of the ſaid Commons, and of all the Commons 
of England's: Ard they have. farther Com 
manded me to deſire your Lordfhips to-1Sequeſter 
him from Parliament, and to Commit him to | 
ſafe Cuſtody, and in convenient time they will | 
exlihit Articles againſt him. ; 


November, 15. 
The Lords ſent down to deſire a Confe- 
rence in the Painted Chamber. 

.. At which the Earl of Oxford delivered a 
Paper in writing (without any Debate) the 
Contents whereof were to this ef, WY X 

e 
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The Lords have hot Committed the Eatl 
of Clarendon, becaſe the Accuſation is on- 
ly: of Treaſon in general, without charging 
any thing in particular, 


'Mr. 'Garr#; F had rather the Houſe 
fhoult looſe the Pubiſhment of this Man, 
(6 a great Offerider) then that this Houſe - 

onld loofe its priviledge; for if this 
Houſe may at no tinte Inipeach a Lord with- 
out giving in particular Articles, it may 
fall out to be at a time ( as itt the Duke of 
Babes Cai) where a great Man by his 
Intereſt with the King procured the Diff6- 
lution of the Parhameat. and then the Ac- 
cuſation falk. 


Mr Yaush. Etther you can juſtitie your 
Procecdings, fo as to fatisfie the Lords what 
you have done; or you cannot; you muſt 
name 4 Committee as welt to conſider what 
yow are to do if your Reaſons fatisfie not, 
a$ to draw thoſe Reaſous. 


Mr Solicitor, Without doubt this Houſe 
was not miſtaken ia demanding that the 


Party accuſed for Treaſon ſhould be com- 


mitted, That is, that Treaſon is worthy of 
Commitment ; and you can but find Prefi- 
dehts that Perſons have been accuted of 
Freaſon, and-thereupon have been com- 
mitted ; But the Caſe is this; Treaſon tsan 
Offence, for which Bail cannot be _ 
E 2 the 
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the Lords tell you not they will, or will not 
Commit : But it is true, Perſons hav been 
Committed for Treaſon, and Perſons accu- 
ſed of Treaſon Judges may Commit, or 
not. 

Conſider this Law. Let the Crime be 
what it will, an Impriſoning till the Charge 
it given is but an ——— to ſecurity, 
not to Puniſhment ; otherwiſe the Law 1s 
not Juſt, and if the Judges of the Kings- 
Bench have a Judgment of Diſcretion, whe- 
ther to Commit or not ; can we wonder 
that the Lords have not Impriſoned, till 
they know the Article, when they have 


Judgments of Diſcretion tho? they knew it? 


#+ 
(” 

£4 
E 
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You may find Preſidents, but it is not an | 


Argument it muſt always be ſo : But as the 
Judges have a Latitude much more then the 


Lords, the Impeachment from the Com- | 
mons of Enoland is properly the King's Suit, 


for there is no Treaſon but againſt him, and 
if the Judges may Bail in that Caſe, may 


not the Lords. But you are not told he | 
ſhall be Balied, but they deſire to know | 
what his Crime 1s, and then you ſhall know Þ 
their Anſwer, the Reſolution ſeems rea- F 
ſonable, having gone no farther, I cannot F 


except againſt it. 


Sir Tho. Litt. The Long-Parliament had 
ſome good Preſidents whichi we are not to 
caſt away leaſt we ſmart for it. 

Reſolved, To Reſume the Debate to Morrow. 
Now. 


. 
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Nov. 16. Mr. YVaugh. The Lords do not 
ſay Commitments ſhould follow becauſe 
Treaſon is Bailable by the Kings-Bench, its 
true, the Kinss-Bench Bails for Treaſon, 
but how ? If Perſons be brought thither 
for Treaſon direcly there is no Bail, but 
when a Commitment is by the Councel Ta- 
ble for ſuſpition of Treaſon, then if the 
Matter fall not be to what was expeRed 
they give notice to take Bail, elſe the-great 
Article of the Great Charter, Mamely that 
Juſtice ſhould not be delay'd nor denied, 
would be to no purpoſe ; and in ſucha 
Caſe a Man may be in Priſon for ever. On 
the other ſide, what is the Caſe of Commit- 
thing for Treaſon? when a Perſon is Com- 
mitted by the Councel-Table, they ſay, 
thay do no more but by ſpecial Command 
of the King, and that is .the ground of his 
Committing, and were got this ſo, what 
would follow ? Intelligence would be given 
of a Treaſon diſcovered, wherein many 
might be concerned, and if they who Com- 
mit ſhould Commit with the Treaſon, all 
the Complices would eſcape, and there- 
fore ſometime they make it Treaſon Gene- 
ral. Then for the Caſe, before -you have 
gone up witha Charge of Treaſon genera!- 
ly, which is to the Lords a Warraat ſuffici- 
ent for Commitment,ſfay they,we will know, 
the Particulars ; then will not the ſame in- 
conveniencies follow, if other Perſons be 
conceriied, and fo the danger of all ex-- 
poſed upon the nicety ? FE 3; It 
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If a Buſineſs comes before this: Hoyle, 
which concerns others, and may. prove 
Treaſon, if we £0 ta the Lords ( for we 
have not Juriſdiction except in Caſe of our 
Priviledges ) but yet are not ready ta bring 
up Particulars, and deſire the Lords ta ap- 
prehend ſuch Perſoas, would jt be reaſona- 
ble for them to refuſe it, there being no 
inconvenience like to follow the doing it, 
much the not doing it ? I ſay not toConmiry 
them, and we not proſecute, ſor that vs de- 
lay of Juſticc. 

Qs. But why da the Lords refuſe ? 

;/. Tho” 1 have great reſpe& te the 
Lords, yet to clear ſomething 1n point of 
Priviledge, the Lords have the fame Privi- 
ledge with us in point af Speech, ' their 
Members,. &c, as they are effential to paſs 
Laws; but that great Priviledge which they 
often aſſume as Peers, is as the King is 
there preſent in the higheſt Court : ' How 
then will it fall out in reſpÞeR of this Pri- 
viledge ? If the King be there, there de. ma- 
ny Things which the Lards as Peers cannot. 
pretend to; for the King hath often ſate 
there not on]y in paſſing Bills, but ja Fudg- 
ment. Had this Charge then come before 
the King, there, it had been reaſon if the 
King ſhovld have fad, 1 deſire ro know 
what this Treaſon 15, we mult then have 
told it, becauſe he, whom it 'concerned, 
required it, or if we defire Commitmeat, 
he; who could Releaſe or Pardon him;misbt 
yz 
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ſay, let im. be Bailed, The Lords indeed 
retain this Priviledge, but it is in the 
King's Right, not as Peers. 

Now we have carryed a Charge, if the 
Lords Bail him, I know not what would 
follow, for no Example can be given of it, 
and I think they will not do it, if the King 
do not dire it. 

On the other ſide, I would be glad we 
might be no more troubled than is neceſſa- 
ry, becaufe others are liſtening what we do, 
and think there is nothing in the Caſe: 
Therefore I am not for delay, but fatisfy- 
ing others that what we have done is not 
barely for Impriſoning the Earl of Claren- 
dex,but for Juſtice; and if you go this way, 
give the Lords the Reaſons why we ſent 
the Charge as we did, and yet keep up their 
Priviledges, and declare ſo to them. 

But than we muſt go up with more than 
that Head, on which we Reſolved to Im» 
peach of Treaſon; for your Articles muſt 
be fo farmed as to make it a Charge fit to 
be Anſwer'd for Time and Place, and that 
Article hath ſomething of that which muſt 
be penned ſo as to make it more certain ; 
for:the Article goes but thus ; That there 
was Diſcovery and Betraying of the King's 
Councels ts bis Enemies, and if you leave it 
there, thoſe who ſcruple doing any "Thing 
becauſe particular Treaſon is not mentioned. 
will ay, fay he hath dilcovered amid 
betrayed 7, wo to Enemies, brit as Te 
E 4 griilf 
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truſt. you not mhat is. Treaſon, ' bat \we. will 
know it ;, ſo we' kuow mot whom you mean 
by Enemies; far we may' think them not fc. 


Therefore appoint a Committee /to' form 
Articles. 


Mr. Solicit. It is a great. miſtake to! fay, 
"That the Power of the Kings-Bench to take 
Bail tor Treaſon is no other but what 1s 
allerred, as if the Judges there had / only 
Power from Mona Chartz. When a Man. 1s 
Committed upon ſuſpition.of Treaſon, and 
no Proſecution follows, * and the Party 
bringing his Habeas.Corpus, the Bezch Bails 
hum becauſe he ſhould not lie there, eter- 
nally, it is not to be ſajd.the | Judges Bail 
tor Treaſons, ſeeing no Crime is produced : 
For when a Man hath beer accuſed of Trea- 
ſon for Coining falſe Money and brought to 
the Bar, the Judges bave Bailed him:not be- 
cauſe they ought, but from / the diſcretia- 
nary Power wherewith. the - Law truſts 
them ; they may Bail if they will, for no 
other Judicature, but they; can Bail in'that 
Caſe :. forſeeing Impriſonment before Try- 
al is only that the Priſoner may be forth- 
comming, if they ſee there is no danger of 
eſcaping:they may take. Bail, for he is a 
Priſoner w.hen Bailed, and the Bail is his 
Keeper ;--but there are few Caſes: of this 
kind wherein they. will Bail:z , they have 
a iundamental Power to do» it, placed 
in then 10, preſerve the .Rights. of- the 

| Crown, 
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Crown, and the Lords will not think them- 
ſelves leſs truſted! with the Rights of the 
Crown then the Kiao:-Bench. Yet tho? the 
Lords may Bail; they will not exerciſe their 
diſcretion when there is a probable Truth 
in the Impeachment; ſhall we then refuſe 
this Intimation from the Lords? Who ſay- 
ing, becauſe they have not a particular Ar- 
ticle of Treaſon do not ſecure, ſcem to im- 
ply, that if they had they would, tho? they 
might refuſe. The Right of Bailing comes 
not from an imaginary apprehenſion of the 
King's ſitting there, tho ſome Kings have 
fate there in Jadicature, but from their 
Inherent Authority of being truſted with 


the Right of the Crown : Let us do then 


what becomes us, and not let the Impeach- 
ment miſcarry upon a miſunderſtanding but 
draw up the Article. Burt how is it poſlible 
to draw. it as an Article which you expet 
he ſhould 'be impriſoned upon ? For your 
Impeachment is 1n the Nature of an Indi&t- 
meat, and” muſt contain fo much of Cer- 
tainty as to put him to plead, that fo he 
may not Demur. 

How may it then be Tircumſtantiated, ſo 
as that he may pnt to plead ? if you do 
it according to 25 Ed, 3. ( for diſcovering 
the Thing's Secrets to his Enemies is within 
that Statute.) The firſt part of the Article 
is not pleadable ; for we muſt ſhew how he 
adhered to the King's Enemies, and wemuft 
add whatithe Councel was that he betravecd. 


ld; 
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elſc he will deny to plead, and ſay, icana- 


voidit: Therefore conſider what kind of F 


certainty this Article maſt have to make 


him plead, for the other Articles ts enough | 


to ſay them without proving Time or | 
ws the At of Oh. | 
livion; but in Treaſon, the Matter muſt ap- | 


Place, at the Facts were a 


RE 


pear in the Indi&ment, for he hath liberty | 


not only to plead not Guilty, but to avoid 


it : Therefore prepare the Article accor. | 


dingly. 


Mr. YVaugh. What is Moved is to put. you | 


upon an impoſſible Buſinefs, for an Article 
preſented from the Parliament needs not 
that Certainty, as if it wereto be tryed at 
the Kings-Bench, 


Sir Tho. Litt, It is not for the Honour of 
this Houſe to recede fo eaſtly from ſuch a 


Priviledge, for, beſides the Earl of Sraf- | 


fords Caſe, we have expreſs Preſidents-for, 
but none againſt us. We have heard that 


we muſt have no more Impeachments, be- ? 
cauſe they are dangerous and tend to Re- Þ 
bellion. Conſider the Arch-Biſhop of Can- | 


rterbury's Caſe, Finch, Ratcliff, and others in 
the Lons Parliment, and we ſhould not fo 
eaſily part with them. Witiam Delapool be- 
ing commonly reported to be no true Man, 
(which isa leſs Charge than Treaſon) defred 
he might acquit himſelf,and the Lords requi- 
red no ſpecial Matter before they ——_ 
| im, 
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him; and afterward he was accuſed more 


Specially. 
Sir Rob. Atk. In the Caſe of Axſelm Arch. 


; Biſhop of Carr. the Commons Accuſed him 
# bnt the Lords did not Commit hin, and 


gave no other Reaſon for it, but that he 


| was a great Man, and-yet afterwards he 


was Condemned as a Traitor, tho* the 
King reduced his Puniſhment only to be 
Bamſhment. Tho? a Priviledge is much 


| fpoken of, yet I ſhall never be fond of any 


Priviledge which ſhall Intrench upon my 
Liberty as a Subject. 


Mr. Yaugh. I hear it Objected, That as 
you Charge a Lord generally, ſo may the 
Lords a Commoner, but that cannot be ; 
for the Lords cannot cauſe a Commoner to 
be Committed. tho* for Treaſon, without 
your conſent : Therefore put a Queſtion, 
whether a Committee ſhall be named todraw 
up Reaſons to-juſtifie what you have done. 


Reſolved, That the Queſtion ſhall be pur. 


Reſolved, That a Committee ſhall ar aw 
Reaſons. 


November, 18. 


The Committee brovght in their Rea- 
ſons, F 


Firft, 
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Firſt, What can or ought to be done by+ 


either Houſe of Parliament is beſt known 
by the Cuſtomes and Proceeding of Parli- 
ament in former times; And it doth ap- 
pear by Example, that by the Courſe of 
Parliaments the Lords have Committed 
fuch Perſons, as have been generally Char- 
ged by the Houſe Commons for High Trea- 
{on to fafe Cuſtody, tho* the particular 
Treaſon hath not been ſpecified at the time 
of ſuch Charge. 


Second, That a Commitment for High 
Treaſon in general, is a Legal Commit- 
meat, and if the Party ſo Committed bring 
his H:v:a5 Corpus, and the Cauſe of his Com- 
mitment thereupon be returned for High 
Treaſon generally, he may lawfully be re- 
manded to priſon by the Jadges upon that 
Return, 


Tyird. If before ſecuring the Perſon the 
ſpecial matter of the Treaſon ſhould be Al- 
ledged, it would be a ready courſe that 
all Complices in the Treaſon might make 


their Eſcape, or quicken the execution of 


the Treaſon intended, to ſecure themſelves 
the better there. 


Fourth, If the Houle of Peers ſhould re- 


quire the particular Treaſon to be Aſſigned - 


before the Party Charged be ſecured, they 
leave 
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kave the Commons uncertain and doubt- 
fol (and that from time to time) how par- 
ticular they muſt make their Charge to their 
Lordſhips 1 ſatisfaction, before the Offen- 
ders be put under any reſtraint. 


Fiſth, The Commons conceive, that if 
they ſhould defire the Lords to ſecure a 
Stranger, or Native Commoner, upon ſu- 
ſpition of Treaſon which the Commons 
had of him, and which was by them under 
Examination to be Evidenced to their Lord- 
ſhips in due time; their Lordſhips in Juſtice 
for the ſafety of the King and People would 
ſecure ſuch Perſon or Perſons, upon the de- 
fire of the Commons.,and in ſuch Caſe there 
would be no difference between a Lord aud 
a Commoner ſo deſired to be ſecured. 


Sixth, The Proceedings of inferior 
Courts, between the King and the Subje, 
or SubjeRt and Subject, and the diſcretion 
of Judges in ſuch Courts is bounded and 
limited by the diſcretion of the Parliament 
which truſt them ; and *ris not left to the 
diſcretion of the Judges in ordinary Juriſ- 
dition to give the King, or take from him, 
inconvenient Power for the SubjeR, nor to 
diſpence the Law partially between Subje&t 
and SubjeR for Malice or Aﬀection; but the 
diſcretion of the Parliament, which is the 
whole Publick, comprehending the King, 
Lords and Commons ( for the Kings pre- 
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ſence is ſuppoſed to be in the Lotds Houſe ) 
is, and ought to be unconfin? d for the ſafety 
and preſervation of the whole, which is it 
felf. 

It cannot be malicious to a part of jt | 
ſelf, nor affe& more Power than already it 
hath, which is abfolute over it ſelfand part, © 
and may therefore do ſor prefervation of it 
ſelf whatſoever is not repugnant to naty- 
ral Juſtice” 


Mr. Prynn 1 like not the firſt Reaſon, be- 
cauſe it cannot be called a Cuſtom where | 
only one Parhament hath done it. 


Mr. Swinf. The great ſtrength lies upon © 
this firſt Reaſon, and is like to be a Pre-' 
ſident ; for exa& Preſdents I find none, ex- 7 
cept that of Michael Delaprel, and in the # 
Long Parltament : But confider the reaſon | 
why there was no expreſs Preſident before, 
and what was the Cuſtom of Partiaments 
before. The Parliament was wont to-pro- | 
ceed formerly by Bill, and thus that pro- | 
ceeding makes againſt the Lords now, and. # 
for committing the Party accuſed ; for then 
the proceedimgsupon Treafon were byCom- 
mon-Lay, and becauſe the Judges conld not 
proceed, therefore the Paliment went by 
Bill, and it cannot be ſappoſed that the 
Parties were at liberty alt chat whide: 


Second, Third, Forrth and Fifth Reaſons 
Voted, Sixth Read. Mr. 
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Mr.. Solicit. 1 am againſt this Reaſon, 
nat. as a Ram, fat unneceſſary; for it 
the former Reaſons fatisfie not, this will 
not, becaufe it ſuppoſerh things not in 

on, 

Our Debate muſt at lat end in this Que- 
ſtion, betwixt Priviledge of Parliament and 
former proceedings; and there being no 
priviledge in Caſc-of Treaſon, Why. ſhould 
not former proceedings Sway ? Except we 
call that Treaſog. which 1s not, for other- 
wile no Prividedge will help. 

Therefore add this to your Reaſon, That 
there is no: priviledge for Treaſon, and the 


{ Lords ought not. to think that the Com- 


? nons will call that Treaſon which is not, 
8 orif they do,, the Lords may by a ſpeedy 
, Trial determine it. 


Reſalved, That a. Cynference be deſired with 
the Lords, and the Reaſons. carryed. up. 


November, 21. 
The Lords fent down. to defire a Con-. 


| ference about the Subjet matter of the laſt 


Conference. But the Commons doubting 
that if they ſhould conſent to it, the Lords 
might afterwards refuſe a Free Conference, 
becauſe the buſineſs. in diſpute concerns. Jv- 
dicature, which belongsto the Lords, ang. 
lo the Impeachment generally falls. 


Reſol- 
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Reſolved, To ſend an  Ariſwer by Meſſeti- 
gers of their awn, and accordingly did,” with 
Order to acquzint the Lords how far they. had 


proceeded, and they expetted tbey ſhould rather | 


bane deſired a free Conferenct. 
November; 2/3. "401 


The Debate about the freedom of Sþeetþ 
in Parliament was reſumed. — a 

And the Report Read of Proceedings a- 
but Sir John Elkot, Mr. Holles, &c. 5 Car. 1. 


Mr. Solic. If you ate fatished that the | 


Judgment paſſed upon them was Illegal, 
two ways you have to be ſafe; by taking 
notice of that Judgment, giving your Opil- 
nion upon it, and carrying it up to the 
Lords, that Judgment will be utterly Dam- 


ned; elſe you may proceed by AR, but c6n- | 


ſider then the Conſequence : For if you go 
by AR, you bound the liberty of Speech, 
unleſs in penning it you nm it, but an 
unknown limitation is better than baun- 
ding, for an AR it ſelf, is ſubje&t to ,ex- 
poſition, but your Vote, and the Lords Conz 
currence is not. | % er 


Mr. Vaugh. It is not ſafe for you ta Cip: 
cumſctibe Priyiledges, therefore that muſt 
= done which may take away what deſtroys 
them. of $2 


The 


£ 
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The Laws and Rights of this Kingdom 
are.Rights. by ,Common-Law, or. At of 
Parliament ; what'is. an A of Parliament 
may be Repealed by Parliatnent, what is 
Common-Law, may- be altered by Parlia» 
ment, and whatever. is both, may be al- 
tered by a New Law.; and how 1s it poſſible 
to Uo one, or the oftber without liberty 20 
ſpeak about it ? And how can there be any 
inconvenience about freedom. of Speech, 
aboutany Taing which cannot be a Law 
without paſſing. King, Lords, and Com- 
mons. 

Then it being moved to put the Queſti- 
on for confirming that Reporr. 

''And'it being Replyecd that ſome paſſages 
in that Bufineſs,: viz. about keeping the 
Speaker in the Chair: were not warrantable, 
and.ſp not to be joined in the Queſtion with 
the reſt, 


Mr. Yargh. That Bnſineſs which is ſo 
much talked of, and Concemned, I ſhall 
ſtate to you. | 

The Houſe is to adjourn it ſelf, tho ſome- 
fimes the King adviſed them to Adjourn 
themſelves ( as then he did ) but the Ad- 
journment is alvzays made by a Queſtion, 
and without it the Speaker cannot leave the 
Chair, 

The Speater acquainting the Houſe then 
with the King's Meſſage, Sir Joby E!lo8 
Rood up to ſpeak, but the Speaker —_— 
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"had conſidered of the Preſidents 'and'Rea- | 


( 66) 


not hear him, but was going to leave* the 
Chair, whereu _ ſome ſaid,; if 'you go out 
without a Queſtion the Parliament is Diſſpt- | 
yed, upon which he was leaving the Chair, | 
ſome kept him, and tokihim; if this. bea 
Houſe, you as Speaker have ne place in it but 
the Chair, and this was all- the Irregularity 
in that Buſineſs ſo much talk'd of. 


Reſolved. That the Fudgment given A- | 
gainſt Sir John Elliot, &e, - 5'Car, wager | 
ellegal Fudgment, and againſt the Freedom and ta 
Proviladgs of Parliaments, f 

The Lords ſent for a preſent Conferenco, | 
after which Report was made that/ the ' 
Lords had Voted, the Commons denying | 
them a Conference lately was contrary 
to the Courſe of Parliamentary Procee- p 
dings, and gave Reaſons why it was not. yet. | A 
-time ſor a free Conference. 


Novvember, 25. | : 
After Debate whereof, it was Reſotoea | f 
to'grant them that the Commons agreed- ty 


the Conference formerly deſired. 1 | 
At which the Lords declared that they | 


ſons formerly ſent them by the Commbr:, 
but were not ſatisfied to fecure the” 'Parl | 
of. Clarendor, - or to eſter Hinm'' ftom 
Parhament untill fome Pralhs! Treaſon 'be 
Atrgned. = 


a 
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-\* Ndvem. 43, The Commons fent to the 
'Ports t6 defire a free Conference upon the 
"Matter of 'the-laſt Conference. 431 
To which: the Lords Coneurting, Mr. 
| _ Sir = How. Sir Tho. Litt:' 8nd” 54 
uwted' to manage it, who 
went vp/in y to that end. 


Mr. Fawgh. Made Report of the Coin 


-feretice with the Lords yeſterday''to the 


purpoſe following. 


The Lords told us, That no-Prefident Fr 
be againſt the Law. 


We Arid, 
If that'tan be made good, we ſhall pref: 


Peoſulents ko more; but what they moft 


ſtood epon' was the Perieicn of Right, where 
*tis provided that none ſhall be Committed 
withobt ſpecial Cauſe, whereby the Party 
may Anfwer according to the Law, thence 
they Infer that our Proceedings are againſt 


- Law; becauſea general Charge is againſt 
the Petition of Right. 


. 'Corinrons. The Caſe of the Petirion. of 


| Right, rightly Stured, will clear this, whigh 
, was This: Soine Perfons were Committed 
-b as ofher Wert but th King's ec: 


Cottithadd, they bring their Habeas Cor- 


pes to the Ximr-Benchto know the -Cayſe : 
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This Cauſe was returned: by. the. Judges, 


that they could not Bail -a- Man; when ſo 
Committed, - becauſe they -knew not the 
Cauſe, nor had any way to bring him to 
his Tryal. | AST 
Then the Petition of Right provides That 
the Cauſe ſhould be returned, whereby 
the Crime might appear, and that before 
and after the Petitzon of R;ght to this Day, 
if upon bringing a Habeas Corpw, it, be re+ 
turned that the Party is Imprifoned for 
Treaſon, the Judges ought to Remand, un- 
leſs there be ſome ſpecial Cauſe to make 
them take Bail. So that the Perition of Right 
was againſt them, for they ſay, a Man 
ought not to be Impriſoned upon a general 
Charge, becauſe *ris againſt the Petition, of 
Right : We ſay it is not againſt the Petition 
of Right, becauſe the Judge may Remand 
the Party, if there be no ſpecial Cauſe. 


Then the Lords ſaid, That the Reaſon why 
the Fudges Remanded in that Caſe mas, becauſe 
the Party Committed knew it was for Treaſon : 
Therefore they Re-committed. 


We owned it, becauſe it was the Rule for.. 


the Judges -to proceed by, but that was 
no Rule for Proceedings of Parliament, for 
as:a Magiſtrate Commits for Treaſon, and 
is ſuppoſed to be acquainted with it; fo 


alſo is he with the probability upon the: 


Proof : 'But the Lords infiſt not now, upon 
h that 
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that, but-- ſpecifie Treaſon, and if the 
Courſe of Parliaments ſo' much varied-in 
ſuch Caſes, that was no concluding Proof 
why they ſhould have ſpecial Treaſon, 
And for the other part, 


/"FThat upon the Return, there ſhould be a 
Cauſe Returned, that fo the Party might 
Anſwer; for when a Return is made, if 
the Cauſe be ſuch as that the Party ought 
not to be Impriſoned, the Judges free him, 
otherwiſe they leave him to come to his. 


Tryal. 


Then to the Preſident about the Earl of 
Strafford, they Replyed, That it was made 
in bad times. And we Anſwered, That as 
good Laws were made before, in, and af- 
ter that timeas any other ; and if the Lords 
then might- make ſuch Laws, we could 
not ſee, why it ſhould he a good time to 
make Laws, and no good time to Admin- 
ſter to Perſons the Laws already madc. 


Farther, to their Objeft;on, that in the 
time whence thoſe Preſidents were brought, 
there was a Face of War. We Anſwered, 
That could not alter the Cafe, for the Law 
calls no time a time of War, whilſt the 
Courts of Juſtice have freedom, as they 
had when Strafford, Finch, Cnterbury and 
Ratcliff were Impeached, and it was ſtrange 
that in the Parliament-Houſe there ſh ue 

| F . 
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(Þ) 
be ſuch a Conſternation as to make their 
there were none ; Beſides, in Fllzni of 
many-Years-there-was a conſtant Scene for 
War, . and can we imagine that there way 
nor Juſtice done at that time, = 
Then they preſſed Prefidents' agaitt 
purs, One 14 Ea, 2. againſt the Sencers, 
where a great Man moved the King to 
Commit one of them, and! the King Amn- 
ſwered, it could not be unleſs Cayiſt wat ſhewed. 
We Replyed, This was a Preſident like that, 
a Man was Committed, becauſe he was 
Committed, for there was no Allegation 
of Treaſon. 


Second Preſident was 3% #7er. 8, againft ? 
Lord: Stanhope, the Commons moved the King. 3 


to Impriſon him, and the King Anſwered 
he would conſider of it, We Anſwered, That 
was no denyal, but a thing uſual- with the 


King, and that Motion' was 'to the King: © 
himſelf, which differs from this Caſe, for © 


that was not alledged to be Treaſor: 'Re- 
ſides, had it heen Treaſon, it- was againſt 
the King himſelf, and being an- Offence 'a- 
gainſt himſelf, he might (if he would )- not 
Impriſon, becauſe he may diſcharge a Man, 
or pardon him, tho” for Treaſon; but this 
Caſe is not ſo, hecavſe the Lords Juſtive is 
but Miniſtred to the King. 


22 @a i 


roceedings invalid, when in other Courts | 


[ 


Fo a 
5 9.ooas 5a. ah T: 


(71) 
21 R.2, Arudell Arch-Biſhop of Canter- 
wry, who -as they faid was Impeached of 
Treaſoa, but tiot Committed. | 


_ 

.  1ſwer. The Caſe was this, There was a 
Commiſſion Iſſned out by R:c. 2. That that 
Biſhop and others ſhould regulate what 
was amiſs by evil Government, and the 
King was offended at the granting of it, 
and at Nottingham ſent for the Judges, and 
charged them upon their Allegiance to give 
true Anſwer to what Queſtions he ſhould 
ask them, and the firſt Queſtion was, Whe- 
ther that Commiſſion ſo granted, was not inva 

ng bis Prerogative? They Aaſivered, Te, 
Then he asked how they ought ro be puniſhed 
who procured it? They Anſwered, as Trai- 
tors... In the 21-the Biſhop is charged by 
the Commons, and the Treaſon alledged is., 
+That he had procured himfelf to be put 
into the Commiſſion. 


: This beiag the Caſe, we ſaid, That if a 
Fad be called Treaſon, which afterwards 
quyenrs to be none, there could be no 

pmmitment, for if a Man call another 


Mags coming into his Ground Treaſon, it 
falls of it ſelf ; therefore the Biſhop was 
not Committed. 


The Lords faid farther, That ali thoſe 
Articles were declared to be Trealon, 
which before could not poſſibly be Trea- 
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ſon to Commit a Man, becauſe) the Natyre 
of them muſt be Treaſon.at Common-Law, 
and till theſe. Treaſons . were. declared, 
which was not till 21 Ed. 3. they were not 
Treaſon ſo as to Impriſan, or Try any Man 
tor them. + 'F:; }- 


_ We. Refly'd, All that . Parliament Was: 
Repealed, yet the. Preſident.was the, morg! | 


Authentic. But I think that Lord ( tt was 
the Earl of B » ) underſtood: nat. 
what he ſaid, at leaſt I did not, 


Then about the Earl of Straford's Preſi- 
dent, the Lords faid, that the very Im- 
peachment was taken away by the Act of 
this Parliament, becauſe the Impeachment 
is recited in it,, Namely, Whereas the Earl 
of Strafford was Impeached &c. - But eve- 
ry Clauſe in that Act of Attainder 1s. taken 
away now, therefore the Impeachmeat ; 
_ you cannot make uſe of any part 
OT It, | 


We Replyed, it's true, the AR of Attain- 
der 1s takea away, but the yery. At of, 
Repeal doth recite that very Clauſe(where- 
as Thomas Earl of Strafford was Impeach- 
ed &c. ) aad the Act cannot take away 
2ny thing which ſtrengthens its own Sup- 
POLLELOD. 
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» Then the Lords aid,” - That they ſhould 
be willing to- comply with the Commons, 
but that they muſt be tender of their owa 
Judiciab Proceedings: 


Commons. Its true they ought, and we 
ſuppoſed that the Lords might be jealous 
that we ſhould Intrench on their Power, 
but the Commons ' were ſo far from that, 
that they thonght the Judicial Power bet= 
ter lodg'd with them then in the Commons 
themſelves could be; but we wauld w_ 
the Objettion. 


Their Lordfſhips being the Judges in this 
Caſe might think, that for the Commons to 
take upon them to know what was Trea- 
ſon, would be an aſſuming to themſelves 
what was' only proper to the Lords, and 
that it was ſo now in Charging the Earl of 
Garae generally, 


fk The Objeflion Is right, 


Commons. For our knowing Treaſon, 
we bave many among us, who are Juſtices 
of Peace, 'truſted by Law to know and” 
Commir,-( and if - the Parliament he not 
Sitting ) even to Commit a Peer himſelf 
for Treaſon, and the knowing what is 
Treaſon is ſo far from being improper to 
the Houſe of Commons, That every Man in 
the Nation 1s bound to know it; for was it 


CY Ot 


C 24 ) 
ever known, that e of the:Law Þ 
could ever excuſoa from: breaking the | 
js, lp cheſs wh ens | 
ubjects, elpecially t WHICH - CQ1 
the King ; and unleſs they could find a 
Reaſon, why"+the Parliment Embodyed ! 
ſhould be more ignorant than particular. Þ 
Perſons, the preſeat Caſe muſt be clear. 

That the Jealouſie of the Lords arofe ical # 


2 Fallacy, thus, The Lords: have | 
Power concerning Treaſon, and maſt of * 
neceffity know in; the Common have no. 

Judicial Power over it, therefore cannot 
know it ; that is, becauſe the Commons 
know what Law- is, therefore they have 
Jadicial Power over Law. To this. was not * 
any thing Replyed. | 


Farther, We ſaid that becauſe they inſiſt. © 
ed upon to ſpecifie. Treaſon, becaufe by | 
Committing upon a general, . they- might 
wrong the Party by Committing him with- 
out Cauſe,and becauſe they themſelves werg 
not -informed in their Conſciences what | 
they did : They would do well to conſider þ 
the many Inconveniencies which might fol; 
low, if the Charge of Treaſon was not 
general, but particular ; and _——_— it way 
Special, their Lordſhips would know ne 
more by it. For ſuppoſe a Man Impeached 
for Counterfeiting the Great Seal, which 
is expreſs Treaſon, and he may be Im» 
peached for it, yet neither their Lordſhips 
nor 
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dor thy Party could ave any edreavgs b 
that Specification, becauſe there might be 
as'many Qpeſtions what is Counterfeiting 
theOrcat Seal,” or what is Freaſon. 


"For Inflance," One Leaba Clerk im Chan- 
cy, intending to Forge a Patent, puts to- 
ether two-pieces of Parchment,. and had 
ef them, and put them- together with 
Menth-Glew, that:they appear'd as one: 
Ther a Grant was written upon the out- 
moſt, and # Seal affix'd, ſo that the Great 
Seal is pntto a true Thing, then he cuts 
ofthe edges of the Parchment, fo as to 
ſever them, takes off the written One, and 
teaves the Seal on the Blank, then Forgeth 
the Grant and makes uſe of 'it. This was 
queſtioned before the Judges, whether 'twas 
Treaſon or tot,” thay is, whether Counter- 
feiting tho Great Seal' or not ? If it were, 
it was' Treaſon; otherwiſe not. They Re- 
ſulved, Tt'wa$s-not Counterfoiting' the Great 
S&al, andTd-not, but: Mifpriſon, And' if 


it had'been'/Treaſdn, they Reſolved, that art 


Indi&ment* had ;jbeen enough to Impeach 
kim. Then ſuppoſe-you have ſuch an Im- 
peachment before you for Counterfeiting 
the Great - Seal, you: have Special Trea- 
ſvn, and Impriſ$n- him; bud when it is 
brought ta Queſtion, it appears not to 
be Treaſon, therefore: he is wrong Impri- 
ſoned : And'if your — will: examine 
wat knowledy you have of this Fac, on 

ave 


(76) | 
have no more then if -it had been general- 
Treaſon. Soom 


Lords. There is a Caſe put there, as'we* 
are content to take a Special Treaſon, but Þ 


expe&t not the Proofas there it was: ' 


Commons, If it were a Caſe put, foi 
your Lordſhips Reply, for it was put #" 
Conceſſo, becauſe you agreed that if the" | 


Treaſon was Special, the Party was to be 
Committed, and this Caſe was to ſhow 
their Lordſhips,; they were in no better 
Caſe then, than if- the Treaſon were ge- 
neral. 


But the Lords ſtill preſſing that the Im- 


peachment it ſelf of the Earl of 'Strafford, ' Þ 


was Repeal'd in-the AR about him. 
Commons. We Reply d one part of the 
A ought to be ſevered from the other, 
and that which is without exception ſhall 
ſtind, tho? the other be taken away : For, 
ſuppoſe a Man Proſecutes in a Court-of Ju- 


ſtice, for what he apprehends to be his right," 


and yet the Cauſe goes againſt him, and he-' 


hath no effe& of- his Suit, afterward the** | 
Party ( being an evil minded Man, and-* 


thinking to reach his Ends ) Forgeth a 
eed, or Suboras Witneſles, and then be- 
gins a Suit in ſome other Court, and by 


thoſe ways attains his Ends. Then a Bill * 


comes before this Parliament to. Reverſe - 
the 


Is 
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fhe. Judgment, reciting that ſuch a Perſon 
hath been a Snborner of Witneſſes, &c. 
fo, and ſo, and therefore the Judgment is 
made void.z - certainly tho” this Perſon is 
named ..to be -an evil minded. Perſon, yet 
this lays no blemiſh on his firſt Proceedings. 
So that it appears by the AR, that the 
Proceedings againſt the Earl of Strafford 
were legal at firſt, if thoſe afterwards, 


| when the times became tumultuous, were 
! not, i 1s not to be applyed to what was 


well done and legal : Then we told them 
that we had preſſed: them with four Pre- 
ſidents, and to, three of them nothing was 


 Replyed. 


Lords. They Anſwered the Reaſon why 


? my. Lord Finch was Committed, was be- 
$ caule of his Flight. 


Cammens. He - was fled before the Im- 


peachment, butit was Ordered, That he 
© + ſhould be Committed when found. 


Then we told them, -That we muſt Re- 


k port-to them, that be the Treaſon what\r 


would, we could not go to the Lords 
have it puniſhed without that diſadvantage, 


| which the Publiſhing the Treaſon before- 


hand would expoſe- us to by making of 


| Witneſſes, eſcaping of Parties, -and. the 


like; then bad them conſider, - whether it 
we ſhould lay before them a Treaſon in 
every Thing-circumſtanced as Gun- Powder 

| Trealcn 
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have no more then if -it had beena general: 


Treaſon. 


Lords. There is a Caſe put there, aswe- ; 


are content to take a Special Treaſon, but" 


expect not the Proof as there it was: ' 


Commons. If it were a Caſe put, fois 


your Lordſhips Reply, for it was put ex" 
Conceſſo, becauſe you agreed that if the" 
Treaſon was Special, the Party was to be” 


Committed, and this Caſe was to ſhow 
their Lordſhips, they were in no better 
Caſe then, than if- the Treaſon were ge- 
neral. 


But the Lords ſtill preſſing that the Im- 


4 


peachment it ſelf of the Earl of 'Strafford, ' | 


was Repeal'd in-the At abont him. 
Commons. We Replyd one part of the 
Ac ought to be ſevered from the other, 
and that which is without exception ſhall 
ſtand, tho? the other be taken away : For, 
ſuppoſe a Man Proſecutes in a Court of Ju- 


ſtice,for what he apprehends to be his right, 
and yet the Cauſe goes againſt him, and. he” 
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hath no effet of- his Suit, afterward the*" | 


Party ( being an evil minded Man, and 
thinking to reach his Ends ) Forgeth a 

eed, or Suboras Witneſles, and then be- 
gins a Suit in ſome other Court, and by 


thoſe ways attains his Ends. Then a Bill * 
comes before this Parliament to. Reverſe © 


the 
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fhe. Judgment, reciting that ſuch a Perſon 
hath been a Suborner of Witneſſes, &c. 
fo, and ſo, and therefore the Judgment is 
made void.z - certainly tho” this Perſon is 
named .to be an evil minded. Perſon, yet 
this lays no blemiſh on his firſt Proceedings. 
So that it appears by the AR, that the 
Proceedings againſt the Earl of Strafford 
were legal at firſt, if thoſe. afterwards, 
whea the times became tumultuous, were 
nat it-is not to be applyed to what was 
well done and legal: Then we told them 
that we had preſſed. them with four Pre- 


» ſidents, and to, three of them nothing was 
© Replyed. 


Lords. They Anſwered the Reaſon why 


} my Lord Finch was Committed, was be- 


cauſe of his Flight. 


Commons. He - was fled before the Im- 
peachment, but it was Ordered, That he 


« ſhould be Committed when found. 


Then we told them, That we muſt Re- 
port-to them, that be the Treaſon whatir 
would, we could not go to the Lords 
have it puniſhed without that diſadvantage, 
which the Publiſhing the Treaſon before- 


{ hand would expoſe us to by making of 


| Witneſſes, eſcaping of Parties, -and the 
| like; then bad them conſider, whether it 


we ſhould lay before them a Treaſon in 
every Thins-circumſtanced as Gu-Powaer 
| Trealcn 
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Treaſon, they would not impriſon the Par- 
ty till the whole Matter wes opened. + 


Lords. They Anſwered W hear that Caſe | 
- put, for in Matrer of State; ther Coutts | 
——_— and' they cook ſee nb*ih- |: 
conveniency in Publi that -to bd 

Lords, which muſt be” Pabliſhed - be | 


490 in the Honſe of any {ya 


; Commons. ' The Commons r proce | 
with what ſecreſie or opeaneſs they Þ g 
and the Lords are not to take Notice 

their Proceedings, whether opett or ſe 
cret. ; 


Farther, That by a Matter of State muſt |: 
be underſtood, when « Parliament-4s wot 
Sitting, and we know not whether to re 
fort, but when a Parliament 1s particularly |: 
called to prevent the Miſchiefs threatning | 
the Kingdom, If that be not cepuble « |: 
Remedying, no other Countibeould, of we | 
are not bound to ref6rt- to that; + we-are |; 
exclnded ftom that- to- which we- ough |: 
to reſort. Js . 


Lords, That the Lords bad us tkke heel 
of the Liberty of the Subje&s, to which | 


they are now fain to hays ; dd 
us conſider the Biſhop of Camerdary' wk 
Impriſonmemt, without Ktow Cavfe, 


and ay ruſt ſatisfle thelr aſiece 


(79) 


leſt they ſhould Commit for Treaſon, and 
it not prov'd {o, 


aſs | 1; Gammon, It appears not that the Biſhop 
fk | af Camerbioy. ſhould have lain lefs time, 
ih. | . had. the Impeachment been Special; and for 

| ,heLiberty of the Subjet, we know not 
"® | aw; a SubjetTſhould have more Liberty 
i | by Special Matter. than General; Special 
being but adding a formal Title, and the 
Syhject goes to Priſon, as well for the one 
the other: + , | 


i - 


f@. | .- For their Conſciences.  Snppoſe a Perſon 
accuſed generally, they are then to know 
whether it be Treaſon, and is not it as 
muſt | - much that they; Commit ian [Innocent Pep« 
aot | {on ſo? as it the matter was Spec;al. 


December, 2. 


ning | 40i- The Lords ſent down a Meſſage to the 
es of | Commons by two Jadges, to this effeR, 
f we | - That upon tbe Repore made to them of the laſt free 
> are | * Conference, they are not ſatisfyed to Commir or 
wgtht |- : Yaqueſter from Parliament the Earl of Claren- 

; don without the particular Treaſon be mentioned 
-» | or aſſign'd; who being withdrron. 

hed B bad! 54:6 bn edt n | 
#hich , :2:4 Lord Torrens «« (General Ammechs Son ) 
dding} 3 Moved net to part with any Priviledges of 
;Jowp | © Uhie:Commona 0) Eng/and,. but adhere to'the 
Paſt, | - Genend] Lopeachment;” © 

91:2 "1 rig? LTP" 3Fes- 


lekF 115). Sir Rob. 
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Sir Rob, Hows'[The| Matter before vs, 1s 
of as great concernment as ever came be- 
fore us ; if there ſhould be Malice ſuppoſed 
in « Nation "dgainſt it; felf, it-might- he 
excrciſed by giving « particular Charge, 
as well as a General; -many :of the Lords 
are convinced by the Reaſonswe gave, and 


Coucur, thinking our Previdents goodyand 


have entred their Proteftation in the Lords 
Houſe, afferting the- Rights af [the- Com- 
mons of England to Impeach . generally; 
So that (excepting the Spiritual : Lords ) | 
think I may ſay the Major /part of . the 
Lords are for us ; and ſhould-we give up 
this, we may be wreſted outiof all Right, 
and the-Commons have:no way to proceed 
to'an Impeachment; but \forae Men to be 
ſd great, as not to befairly reach'd.. There 
fore adhere. 


Mr. Wall: The Lords are a-noble Eſtate, 
but whatever the Matter is, they have of 
late ſome Advice given them, which makes 
them proceed as they never did. yet, for 
ſcarce any Thing happens betwixt.us,. but 


they incroach upon us. The Militia is naw | 
as burthenſome to the Fifty Pound Man-'in 


the Country, almoſt as all other Taxes, 
and the Lords have gotten this Adyantage 


on us, that they touch not the: Burthen of 


it with their Finger: So in:time; of the 
Plague, the Commons muſt be ſhut up, but 
not they, inſomuch that a good AR pro» 
vided 


(83) 
vided to'that purpoſe paſſed not ;- we Im 
—_ the Lord Mordaxs, and could not 
bring him to the Bar, (tho' formerly I have 
known an Earl and a Lord brought thither) 
yon deſired a free Conference about it, but 
'could not obtain one' to. this Day. Rome 
'was-at firſt modeſt, and only medled with 
'Spirituals, but afterwards concerned them- 
ſelves ſo mueh with other Matters, that 
every Thing almoſt was made to be in Ordi- 
me 'nd Spiritualia; and many Kingdoms 
thereupon break from them. The Lords 
now inſiſt upon one Thing, becauſe they 
fay *tis in order to their Judicatnre, per- 
haps hereafter they will tell us we muſt 
come to them on- our Knees, becauſe it is 
in order to - their Judgment. Conſider 
therefore whether there be any hope of 
giving them ſatisfaction ; then, whether 
you will adhere, and what you will do af- 
terwards; for the preſcat my Motion is to 
adhere. 


'. Mr. YVaugh. It is truly ſaid; the Buſineſs 
before you ſeems to be as great as hath 
deen in Parliament, many of the Conſe- 
quences being invifible 3 therefore hefore 
you Reſolve what to do take the whole Mat- 
ter before you, | 

The difference between the Lords and us, 
is upon a general [mpeachmeat of Treaſon; 
the Lords after a Free Coanfereace ſay, they 


will. not Commit unleſs Special My 
t C3 e 


(82) | 
be mentioned or aſſign'd, thofe whom you 
employed to Manage the Conference were 
very unwilling to differ with them, but it 
ſeems it hath Produced nothing, and I have 
nothing to make me believe, but that the 
Reaſon is, that the Lords were Keſolved 
(fay what we would) not to be fatisfied ; 
for I know nothing which they Offer'd, 
but it was fully Anſwer'd, nor any thing 
left undone to fatisfie them if they would 
have been ſatisfied ; what I have to ſay now 
is to clear ſomething whcih the Lords may 
make much ſound of 

When we urged Preſidents, and made 
them our principal Reaſon, we told them, 
the way to decide what was in Difference 
betwixt the Hoxſes, is, the uſuage of Par- 
laments; but to our Preſidents we re- 
ccived no full Anſwer. 

Then the Lords ufed this Reaſon, Name- 
ly, that they cared not for Preſidents, 
becauſe it was againſt the Expreſs Law of 
the Land. 

I Anfwer*'d them we would join with 
them, if they could ſhew Law againſt it, 


and expected what they would Anſwer, but k 


heard nothing : Much diſcourſe there. was, 


without Application, of the Great Charter, | 


and of the Statute of 28 E4. 3. but not 
applyed; fo that I thought Law in a 
Lords Mouth, was hke a Sword in a La- 
dics Hand, the Sword might be there, but 
when 1t comes to cut, itwould be awkward 
and ulcleſs. But 
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ut I hear ſince, that their meaning was 
«6, (which mp be Ueared hy menticnive 
ſome Laws ) that by Jfagna Charta, 1t 15 
provided, That no Man Wer be taken 'or Im- 
priſeneg, or Conderpned bug by the Law and 
thence they infer, That no Man may be 
Impriſoned, but it mult he by the Peers, or 
by the Law of the Land. | 

Again, hf 3- No Wowap _ be 
attached vRon ACCULALEN, OF DE adjudged 

Fi or Lamb, . but according v0 the 


\* 


25 Eg. 3. No Man fhall bg taken Wy 4 
Petition to The ROD GX hs Councl, uuleſs 
by Indictment of lawtul People, or by Pr0- 
cels of Writ at Common-Lay, ang ( ſay 
£4 ek IM 
0 


they ) this is. to none af thele. 
%s Ki Nap thall be Impriſoned 


without due Procels according to the Q1d 
Law of the Land : But this Caſc being nei- 
ther by Preſcatment nor Inditmepr, the 
Lords would not ſtand upon our Prelgjvs 
but relied on this, as if it were enough 1n 
Bar of all aur Prelidegts. 


Therefore to open. this, and the danger 
' | ads there are in Mee 
many different Laws, aud procesdings in 
theſe Laws, and Impriſoameat upon GEM 3 
and yet not one of them by Preſcatment, 
Indictment, or Tryal by Peers, tho' the 


Lords thought his was $he Law, and there 
vas 09 Oper, 
2 I, It 
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t. It is known that the Crown-Law, or 
Prerogative, is diſtint Law from that be- 
tween Party and Party. 


2. There is the Law and Cuſtom of Par- 
liament, called a Law, ab omnibus querenda, 
a multis ignorata, & a paucis Cognita. 


3. Then the Cannon-Law, ( and it is 
much the Biſhops forgot that) and there is 
nothing in that Law, more than ſtanding 
in a White Sheet, which proceeds not by 
Inditment or Preſentment, yet there is 
Impriſonment even in that Law. 


4+ There is the Law of Admiralty, and 
the Articles of Cleren, where there is pro- 
ceedings of another Nature, and by Im- 
priſonment. 


5. The Law of Merchants, or of the 
'Staple. 


6. The Law of Arms, where is Impri- 
ſonment and Death, and yet different pro- 
ceedings from the Common-Law 1n the 
Great Charter: Now no Man thinks that 


all thoſe Courſes of Proceedings are taken | 


away by the Common-Law, and it is groſs 
Ignorance to think it. 


7. The' Law of the Forreſt, which is 


moſt different: So that to urge Mayne 
Charts 


\ 
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| Charta to this purpoſe, as if all Procee- 


dings in thoſe Caſes muſt be according to 
the Common-Law, is abſurd. 


_ Thea thereare divers Writs ia the Re- 
giſter, : 


One, When a Man hath received the 
King's Money to ſerve him, and went not, 
then there is a Writ to Arreſt him upon 
a Certificate from the Captain under whom 
he was to ſerve. 


Then the ordinary Writ, which belongs 
to the Law Eccleſiaſtic, ds Excommunica- 
to Capiendo. 


Another, de Apoſtata Capiendo, to recover 
a Regular Run-away from his Convent. 


Another, called me exeat Regno, to Im- 
priſon a Man, who will not give Security 
not to go out of the Kingdom, and this is 
not Traverſable any where, becauſe it ſug- 
geſts that he will Machmat ſomewhat 
hurtful to the Kingdom, and upon that 


Suggeſtion he is Impriſoned. 


Another, when a Man hath a Leproſie. 


Another, to burn Hereticks, which con- 
cern'd the Biſhops alſo, if they had pleas'd 
to think of it. 


G 3 Theſe 


(b6 | 

Theſe Proceedifies art tld way pri. 
able to thoſe tiibitidted: in the Conimion- 
Law. 


Then conſider hot# this Reſolut;oh of the 
Lords ſtrikes at the Law of Parliametits. 


1; It is certain that all Impriſenment 
by Parlitment is hot by Preſentrhent, I- 
ditimetit, &c. So that by this rtieanis that 
Power is taken d\way. | 


2. Contempt agalaſt Parliamentary Au- 
thority, wholoever he 8 to appeat before 
them; and diſobeys theth, thty tfiay Inpri- 
ſon him in the Tower, and yet it 1s fibt #- 
gainſt Magna Charta, | 

Whither therefore tends this ? 


The Conclulion muſt be, that no Im- 
peachment by the Commons mult go on, 
unleſs it be by Preſentmenit, 4nd {© there is 
an end of all that for which the Parliament 
is prinapally called, unleſs we are” part 6f 
thoſe 500 contemptible Ones, who are 6n- 
ly fit to give Money; Thar thay be referved 
for us, but nothing elſe ; tho? 24 F4. 3. 
faith, For redreſs of grievances in the King- 
dom a Parliament ſhall be called every Ter, | 
would know which way we ſhould redreſs 
Abuſes, if we are fo far from remiedying in 
Parliament, that we moſt be ſhit out to 
the Common Courſes in other Courts ? 
| Obj. The 


Pg 
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_ Ob;. The Lords may ſay, if you find the 
Statutes broken, and ſhort, you ſhall have 
New. 


Anſw. And when theſe New Ones arc 
broken, then we ſhall hayce a Remedy, fo 
riſe oþÞ Remedy, and go to the Remedy, 
ad inf,nitum, for there is no more Reaſon to 
think that a Second Law ſhall be maintained 
more than the Firſt, and what way a Miſ- 
Chief ſhall be Redreſſed, other than by Par- 
liament, 1 know not. 


So that by this Reſolution of the Lords, 
and denying to Commit upon this Ground 
(for they ſhew'd no other) every Thing 
7 which a Parliament is uſeful is deny- 

us. 


After all this come to the very Caſe. 


If a Treafon be Committed, and the 
Fame is that A. B. is guilty of it, it is law- 
fol to Apprehend him for it. If He and 
Cry purklic a Man, tho* he be not of evil 
Fame, yet he may lawfutly be Impriſoned : 
If it proves falſe, he hath his Remedy ; 
but that obſtruts not the Law to _ 
himto Tryal: Any Watch-Man may Arrc 
a Night-Walker, and hath a Warrant 4n 
Law for it, and this is as good Proceſs in 
Law, as any original Writ. 


G 4 And 
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And after all-this,. Conſider with what 
kind of Colour, when there: are weighty 
Reaſons why we ſhould not mention ſpe- 
cia] Treaſon, and that mentioning -Iit ge- 
nerally, anſwers the Petition of Right, 
the whole Commons of England (who are 
in no degree repreſented by the Lords, 
They only repreſent their own Perſons ) 
ſhould be denied . the Securing a Perſon 
Impeached unleſs a particular Charge. be 
given, how prejudicial ſo ever to the Kings 
dom. | 


- Another thing, there is no Right which 
a Man hath in this Land, or any part of 
the World, but his Right is ſuch, that if 
it- be kept from him, he hath a means tq 
come to 1t, otherways It is Damnum ſine In- 
juria;, for where the Law gives no remedy, 
there 15 but a ſuppoſition of Right : By the 
ſame meaſure it will follow, that there is 
no civil wrong can be done to any Man, 
but the Law provides a Remedy if that 
wrong be done; and if by the Law there 
is no Remedy, itis no wrong, conſider thei 
this Caſe. 2 on 
_ There are 1n this Kingdom ia the Civil 
State of it, three Eſtates, -which the King 
hath then in. making Laws: There are three 
Eſtates, whereof the King is Principal; 
fomerimes they are mentioned as the King's 
three Eftates, and he none-of them: The 

fates in general axe, the Commons of the 
Et The - Kingdom, 
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Riaylems, (who are perfe&ly repreſented 


in this Houſe )* the Lords another, and the 


King another, - and theſe are ſuch, that 
there 1s no Petitory Action, nor the Laws 
directed to any one of them, but the Laws 
you make are to diſtribute Juſtice in other 
Courts. | 


+ For Inſtance, If all the Commons of Enp- 
land (who are'one of the Eſtates) ſhould 
Accuſe one of themſelves, the Party can 
have no wrong , becauſe the Parliament 
can have no Action brought againſt them, 
nor can they be ſuppoſed'ro'da any thing 
for Malice. 


It is the ſame between the Body of the 
Lords and Commons ;, and there is no Law 
either to Vindicate the one or the other ; 
but they ſtand as if there were no com- 
municable Law betwixt them ; but the 
meaſure between them is that which is 
good for the whole; for they are the ma- 
kers of Laws for others, but no Laws can 
be fancied to reach the whole 'of the Com- 


mons, or of the Lords, 


So that'tis eaſily to bg ſeen, how it hath 
een put upon us; ſo that now we are in 
nach a Caſe, we know not to-what end we 
ſhall proceed upon this or 'any other Im- 
peachment ; for"by this Judicial power, 
you ſhalt be-rexclnded from-any -proceed- 


ings 


(go J 
ings by Laws of Parliaments, and fo you 
take away the whole Right of the King- 
dom. 


Q«eſt. But now what ſhall you do? 


Anſ. 1 ſee many Inconveniencies which | 
may happen both ways, but I ſee To ma- 
ny this way, that if..any Man gave fach 
Councel as is. Charged upon the Earl of 
Clarendon, it. is not. io dangerous as the 
Caſe before you ; for the Inconveniencies 
attending that Councel would quickly ſhew 
it Telf by the Miſery following : But this 
is a ſmall thing begun with, which, like 
a Canker, may eat till it be uncurable, 
_ that is as abſolutely juſtifiable as 
TMs. 


And now I have {aid this, I am perplexed 
what to ſay more, for all can bear me wit- 
nels, what reſpe& I have endeavoured to 
By erve to the Houſe of- Peers, but I am {0 

enſible of this, that tho*1 cannot forget 
my relpe& to them, yet I mult lament the 
Condition into which they have brought 
themſelves firſt, and us next, for they can- 
not think to ayoid x. | 

The Houſe of Peers is but. a New Stile, 
called ſo, as F«rors are called Peers, from the 
Word Par ; for every Commoner hath his 
Peers as Lords have; and the whole Stile 
formerly was .Arch-Biſhaps, Biſhops, a 

C. 
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&&©; Bit Pet Regni is a new Stile... It is 
called the Upper Hoaſe, and is tobe lovk't 
upvit! with Reverence. The Lords have 4 
Jirlſfial{on,but in this Caſe, l muſt be plain, 
their granted Juriſdiction ariſeth from the 
| Houſe of Commons, if you Impeach not there 
' yotft Jittlclal Power will be very little. 
If 4 Lord be to be Tried for Treaſsh, the 
by! ire but his Jurbrs; and tho' they 
him ipoh Honour, not upon Oath, yer 
they are nv more his Tryers, than as out of 
Pariiinibnt : The Jadge of Treaſon in the 
tords Howſe, is Conſtituted by the King, 
$$ 4 Lord Figh-Stward, and there is no 
other Judge, therefore I know not the 
Juticature they ſpeak ſo much of. 

&e 1s another for Writs of Error, 
Which ate there determined, but the Juriſ- 
dition of that is very little, for the In- 
conveniency of the Lords determining what 
cold not be dererinined im other Courts, 
is fo found out 24 Hiz. They are to be 
broo&ht firſt into the Exchequer Chamber. 

There & another way when Perſons car- 
ry Colnptaints to the Lords, which” is 4 
Qneftion, for Commotters ought not to'car- 
ry Complaints there, except in ſome Caſes 
from Chancery; therefore this Matter of Ju- 
rifiation, which they talk of, ts not ſach 
a wonderful thing as they would make it. 

Therefore whatever we flall do after it, 
your Riphts bem {6 much concerned that 
| You knolv not (here the ſtay Will be, it 

| is 


( 92 ) | 
is neceſſary that you make a Committee to | 
draw up a Proteſtation to be made by thiz 
Houſe concerning this Matter, The Invaſi- | 
on of your Right in it, and the danger to / 
the Kingdom by it. r | 


Mr. Colem. The Lords ſay, That commit- 
ting upon a general Impeachment is againf, 
Law, and I think it will appear ſo; Ide- 
ny not, but. a Mttimes without {ſpecial 
Cauſe is legal, and grounded upon the Pe- 
tition of Raght, the Reaſon of which is to 
ſecure Men: againſt Commitment by a ſpes 
cial Warrant, and a Judge ought not to 
diſcharge where Treaſon is alledged, but 
in this Caſe it is different; - The Judges 
cannot diſcharge a Man-Committed after 
Examination, but the Lords ought not to 
Commit -a Man, except there be particu- 
lar Treaſon. 

If I come before a Juſtice of Peace, and 
ſay, I accuſe this Man of Treaſon, will a- 
ny wiſe Man Commit him? he makes his 
Warrant indeed, but he that accuſeth muſt 
go farther and make it more particular, 
and the ſpecial Matter muſt appear beforg 
he Commuts, and this is the preſent Caſe.; 

The Comman-Law is, That no Man 
ought to be Committed without particu- 
lar Cauſe; becauſe no Man can Commit. ig 
Capital Matters, without taking Examina- 
tion before hand, otherwiſe no Man can ju- 
ſifie a Commitment : Therefore I am | 
Rot 
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not ſatisfhed that the Lords Wad not rea- 


ſon to deny. The Commons are in 'the 
* nature of a- Grand-Fury to preſent, bur 


the Lords are -the Judges; Commitment 
is not the Judgment but 'in order to it, 
and the Lords have a diſcretionary Power 
in the Caſe: The Lords ſay not that they 
will not Commit, but that- they are not 
fatisfied to do it without ſpecial Matrer, 
therefore we ought to ſend 1t up. 


Sir Rob.” How. 1 have Attended the Rea- 
ſons given againſt making a Proteſtation, 
and whatever is faid, is but levelling a 
Houſe of Commons with every private Ac- 
cuſer; a Juſtice of Peace (it is ſaid) mult 
have Evidence before he Commit, and this 
Houſe has had Inducements to Impeach, 
and may. not a Houſe of Commons Judge 
what is Treaſon as well as a Juſtice of 
Peace ? | 

The laconveniencies and Dangers laid 
before you, if you proceed, are nothing in 
compariſon of thoſe on the other ide. 

Had the Lords Impriſoned, they had be- 
fore this had the particular Charge, and 
the Proteſtation 1s not to 'ſtop it, but to 
make way for it ſome other way ; for it 
willreſolve into'a Remonſtrance, by which 
you may give the Nation' an Account of 
your Proceedings to come to a Tryal of 
this Buſineſs. 


Mr. 
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Mr. Vaugh. By the Prateſtatian ſhoken 
of, is meaut fo preſerve the Rights of this 
Houſe upon the whole Matter, and to giye 
the Reaſons of your Proceedings, 


Sir Tho. M--rs. What is ſaid, not being | 


explained ; I know not what is meant by 
the Proteſtation ; if it be but to enter it 
into our Book, I am not againſt it, if it 


be an Appeal to the Nation, pray conſider | 


what you do. 


Mr. YVaugh. This way of Proteſtatiog 
dificrs from eatring in our Books, but the 
beſt way is to draw it up, and to bring it 
to you, and then any Man may take Ex: 


ceptions agaiaft it; for the meaning is, þ 


that this Hoſe Claims its Rights. 


Mr. Garaw. Firſt make your Proteltati- 
on, and then Appeal to the King. 


Mr. Y2ugh. None can ſurmize that yau | 


mean an Appeal to the People by what 1s 
moved, for what is done, anuſt be done to 


ſome part of the Parliameat ; the Kiug, | 


Lords, or your ſelves: And they who ſpeak 
of it (if it were done with evil intent) de- 
ſerve tobe called to the Bar ; when it 4s 
brought before you for your Approbation, 
you may cithier-retain, or rejc it. 


$ir | 
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Sir Walt. You. I defire that the Houſe 
may know before hand to whom they are 
to Remonſtrate, and on what ground, and 


$ therefore to Adjourn their Debate now. 


Mr. Trev. What Appeal yon make ought 
to beto the King, but bring it in hither 
and give it what Name you pleaſe. 


Sir Rob. Atk. AST would be tender of 
your Priviledges, ſo, of giving Offence to 
the Lords, therefore we ſhall. endeavour ca 
be Unanimoys in this Hex/e; a Prateftation 
is Named, I am a ftranger to it, and 
would underſtand clearly what is is before 
wedo it; That it is a Courſe warranted 


* by Preſidents and Proceedings of Parlia- 


ments, confidering what effe& it hath had 
ia late times, therefore we may do well to 
adjourn the Debate and Conſider of it. 


Sir Tbo. Lirt.. This Proteſtation will be 
like that in the Lord 14ayuerd's Caſe, bur 


» ſomewhat longer, and caught to go far- 


ther then to one of the Eſtates, and be kept 


| within the walls. 


Mr. Swinf. You ſent up a Charge to the 
Lords in general, defiring that the Earl of 
Clarendon ſhould be fecured, and in coveni- 


| ent time you would ſend up Articles ; from 
| that time it hath not been done, and the 


Lords 
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Lords have paſſed ſeveral Votes about it 
ſince, but you have not paſſed one. 

Firſt they Voted, that they had not cont 
plied with your deſires for want of parth 


cular Treaſon ; Then you _—_ them-Rew 
ſons, they are not ſatisfied with them; 


then a Free Conference, they are ſtill wa F 
ſatisfied ; and all this while-you have not | 


come to any reſolution :' $0 that till you 
come to a Vote, no Man knows but tht 
you are ſatisfied with their Anſwer ; for 
when the Matter of the Proteſtation is 
bronght in, we ſhall not be ready for it 


till we have reſolved, that what the Lords F 
Inſiſt on, is an obſtruction of Juſtice, an( F 
you cannot agree with them without great 
Inconvenience 'to the Nation ; Therefore F 


put a Queſtion, That the Lords, not having 

reed to Secure the Earl of Clarendon 
the general Impeachment, have obſtrutted the 
Publick Fuſtice of the King dom in proceeding! 
of Parliament, and is of dangerous Conſe- 
quence : This is neceſſary, becauſe the Lords 
have heard nothing from you, but endea- 
vour to ſatishe them, 


Sir Fohn Good, This Queſtion will beg 
greater Accuſation of the whole Horſe of 
Lords, than the other is' of the Earl\gf 
Clarendon. If you will go by way of Pro- 
teſtation, and keep it withia your own 
Walls, I like it better than this Queſtion, 


Sif 
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Sir Rob, Hpw. [The putting this Queſtion 


15 00 COR Ne of -Lords ; and 
therefqre 1k; that; Gentleman thinks it ſo 
t'an' one, fure he thinks the Charge 


againſt the Earl Clarendon to be a very 
{mall one. Is there any Obſtruction. to Ju- 
Hice'?':If not, 'Why do we. not' Comply 2? 
Frhere be, we cannqt it ſeems Complain 
without Charging the Lords. Keeping it 
within your own, Walls, is-but like a Man, 
when he1s alone, muttering Arguments to 
dim{elf, and! Commending himſelf for it. 
If you "meet with any Obitrucions, pray 
fr| pur theQueſtibn, whether you are oh- 
ſtructed. 


Sir Rob. Ark. It is no light matter to 
Charge the Lords with Obſtruciag Juſtice; 
therefare the thing being .new, Pray ad- 
journ it, till to morrow, that we may be 
more of, one Mind. 


Then the Queſtion was ſtated, Namely, 


That the Lords not. having complied 
with the deſire of the Commons in Com- 


mitting the Earl of Clarendon, and Seque- 
ring him fram Parliament upon the Im- 
/peachtnent from. this Howe, is an Obſtru- 


ion to.the pnblick Juſtice of the King- 


dom, and is a Preſideat of evil aud dange- 


rous Confequence, 
H RC- 
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| Reſolved, That the Queſtion be Put, 


And being put, Reſolved in the Afﬀirma- 
tive. 


"X" * 
- 


Reſolved, That a Commitree be apoing 


to draw up a Declaration to Vindicate the 
Proceedings of this Houſe. 


Decemaer, 3. 


A Meſhge from the Lords by two Jud. 
ges, That they have received a large Peti. 


tion from the Earl of Clarendon, which In- 


timates that he is withdrawn. 


Sir Tho. Tompk. Moved to take care to. 


get the Sea-ports ſtopt. 


Sir Tho.Lit. I believe he is now paſt ſtop- 


ping, but we ſhould do it, tho? it have no; 


efte&t; leſt it look as tho* we would have 
him eſcape. | 


Sir Rob, How. The Lords ſeem now mi- 
ſtaken in their Opinion at the Conference, 
they ſaid there was no fear of his Runni 


away, and in our Houſe it hath been Je-, 
ſted that he was not like to Ride Poſt. Be-, 


ſides the Expreſſion in the Meſſage is (with- 
drawn) which may bean inward Chamber, 
therefore tis fit to deſire to ſee the Petiti- 
on, and Command ſome Members to pre- 
pare 
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pare ſomething to Vindicate your ſelves in 
diſcharge of your Duty. 


Mr. Seym. Yon cannot take Notice to 

theLords of the Petition, unleſs they think 

ood to Communicate to you, but make 
he Declaration 


Mr. Yaugh. 1look upon what the Lords 
ſay as doubtful, therefore beware leſt you 
do ſomething misbecoming you. They on- 
ly fay, that he is withdrawn, but not what 
is his Petition ; for . the ſaying that he is 
withdrawn, 15s not the Matter of a Pcti- 
tion. Perhaps he is gone into the Country, 
the Meſſage ſeems light, and you are to take 
no notice of it. If it be of Momeur, and 
they think ys Concera'd, they ſhould let ns 
know it ; and I cannot think ſo of the 
Lords, that they would uſe that word, it 
he were fled: therefore ſend a Meſlage, to 
know whether fled or withdrawn. 


Mr. Sl, Gea, When a Delinqueat fignifies 
to his . Judges, that ne is withdrawn. it 
cannot lignifie any thing, but that he is 
withdrawn from their .Judgment. None 
but a mad Man will tell them that he is fed 
tearing what may follow ; it would be well 
if their Care would prevent, his flywag, 
but you cannot Anſwer it, if you hear they 
do nothing, and ſo ſeem to ſay, fare him 
well. 

=—\--. Upon 


© LOO 
Upon all which Motions, Ordered, 


That Sir Tho. Cl. ( Comptroler.of the 
King's Houſehold) be ſent to the King, to 
deſire the Ports may be ſtopped. 


December, 4. 


TheLord Fitzharding makes Report from 
the King, that the Meſſage for ſtopping the 
Perts being delivered him, he had take 
Care accordingly. | 


A Meſſage from the Lords to deſire a 
ſpeedy Conference ; 


From which'Mr. Solicitor Reports. 


We attended the Lords at the Confe- 
rence, which was delivered by the Duke 
of Buck. who ſaid to this purpoſe. 

That the Lords had Commanded him to 
deliver to us that Scandalous and Seditious 
Paper ſent from the Earl of Clarendon, de- 
ſiring us to preſent it to you ; and to 
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deſire you in convenient time to yore | 


to them again, for it had a 'Stile whit 
they were in love with, and deſired'to 
it. 
Which ſaid Paper was read, and is as 
follows, viz. 


To 
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| TO THE 

| Right HonouraBre 
{i — | 
© | 
|LORDS 
1:8 prritual and T emporal, 

I'N 

Parliament ASSEMBLED. 
K The humble Petition and Addreſs 

| of Edward Karl of Claren- 
to þ don. 
us 
C- Þ May it pleaſe Your LordÞips, 


Trouble and Grief of Mind T ſa: 
ſtain under the Apprehen/ion of be- 
ing Miſrepreſented to Tour Lord- 
as | ſhips, and when 7 hear how much of Tour 
Lordſhips time hath been ſpent upon the 
mention of mz, as it i attended with 

H 3 more 


i | J*: expreſs the unſupportalle 
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more publick Conſequences, end of the 
differences of Opinion which have alreax 
dy, or may protably ariſe between Tour 
Lordihips and the Honourable Houle. of 
Commons; whereby the great and weighty 
£ fairs of the Kingdom way be 97:ſtrutied 
in tle time of ſogeneral a diſſatisfadion,, 

I am wery unfortunate to find ny ſelf 
to ſuffer ſo much jnder two very diſad- 
vantageous Reflettions, which ,are 2n,uo 
degree applicable to me. 


The Firſt from the greatneſs of my E- 
fate and Fortune, colletied and made in ſo 
few Tears, which if it be propor tionatle to 
w'at u reported, may very reaſonably cauſe 
my Integrity to be fufpetted. 


The Second, That I have been the ſole 
Manager and chief Miniſter in all the 
Tranſaiticns of State fince the King's re- 
turn ito England, ro Auguſt laſt, and 
therefore that all Miſcarrtages and Mif- 
fortunes oy7ht to be imputed to me and'Wy 
Ceuncels. 


Cencerning my Eſtate, Tour Lordſhips 
will not believe, that after Malice and 
Envy hath been ſo inquiſitive and ſo ſharp 
feghied, I will offer any thing to Tour 
Lord(hips, 
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Lord(hips,' but what is exattly true; and 
I-do aſſure Tour Lordſhips, # the firſt 

lace, That ( excepting from the X ing's 

ounty ) 1 have never received nor taken 
dne-Penny but what was generally under- 
flood to be the juſt lawful Perquifites of 
my Office, by the conſtant Prattice of the 
beſt Times, which I did in my own Fudg- 
ment conceive #d be that of my Lord Co- 
entry, and my Lord Elſmore ; the Pra- 
flice of which I conſtantly obſerved, alths 
the Office in both their Times was lawſul- 
ly worth double to what it was to me, and 
I believe now is. 


' That all the Conrtefies and Favoars 
which I have been able to obtain from the 
King for other Perſons in Church or 
Sate,. or in Weſtminſter-Hall, have ne- 
ver been worth me Five Pounds : So that 
Tour Lordihips may be confident I am as 
innocent from Corruption as from any diſ- 
layal T hought, which after near Thirty 
Tears Service of the Crown, in ſome Dif- 
ficulties and Diſtreſſes, I did never ex- 
pet would be objetted to me in my Age. 


And I do aſſure Tour Lordſbips, aud 
fhall make it very Manifeſt, That the 
6 H 4 ſeveral 
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fewcral.Sums of Money, and fome Parcels 
of Land, which His Majefty hath Boun- 
tifully beſtowed upon me firite bis retwru 
into England, are worth enore than al 1 
bave amounts unto ;. ſo far I aw from ad- 
DANCING, my Ejt ale by indirets means, 
And tho this Bounty of his hath very 
far exceeded my Merit, or my expetta- 
tion, yet ſome others have been as fortn- 
wate at leaſt in the fame Boanty who had 
as ſmall pretences tot, and have nvgreat 
Reaſon to exvy my condition. 


Concerning the other Imput at tw» of Fhe 
Credit and Power of being thief Mini- 
fier, and ſo cauſing all to be done that 1 
had a mind tc, 1 hav no more to Jay, 
thax that 1 had the good fortnne to ferbe 
a Mafter of a very great Tudgmrht-and 
Underſtanding, ant be alweyt yu 4 with 
Perſons «; great Ability and Experiente, 
wit/our whoſe Fdvice and Comturrente, 
wever any thing hath been done, * 

Before Fis Maj-jty's coming into Eng- 
land, he was cou;!.ntly attended by. the 
then Marqueſs of Ormend, the late Lord 
Culpeper, aud Mr. Secretary Nicholas, 
who were equally truſted with my;ſelfzand 
withent whoſe Foynt Advice and Contur- 

rYences 
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reme, when they were all preſent ( as ſome 
of them always were) / never gave any 
Gonnoel. As ſoon as it ptraſed God' to 
bring Hs Majeſty ruto England, he Efta- 
Bliſhed his Privy Council, and” ſhortly, 
out of them he Chooſe a Number of Fo 
norerable Perſons of great Reputation(who 
for the moſt - part are ftrli alive) as a 
Gommuttee for Forreign Affairs and Con- 
deration of ſuch things as in the Nature 
of theen required much Secrefre, and with 
theſe Perſons he wouchſaſed to Foyn me : 
And 1 am confident this Committee never 
tranſaited any thing of Moment ( His 

ajeſty being alvays preſent ) without 


preſenting, the ſame firſt to the Conncil- 


Roard, and I muſt appeal to them contern- 
ing my Carriage, and whether we were not 
all of one Mind, in Matters of Importance. 


For more than two Tears I never knew 
any Differences in the Councils, or that 
there were any Complaints in the King- 
dow, which I wholly impate to His Ma» 
jeſty's great Wiſdem, and the intire Con- 
currence of hu Councellours, without the 


Vanity of aſſuming any thing to my ſelf; 


and therefore I hope T ſhall not be firgly 


charged with any thing that hath fince 
| fal'n 
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fal'n out amiſs. But from the ' time Mr. 
Secretary Nicholas was removed. from his' 
Place, there were great Alterations ; and 
whoſoever knew any thing of the Coutt 
and Councils; know well how much my 
Credit hath fince that time been dimi- 
niſhed, tho' His Majeſty graciouſly vouch- 
ſafed ftifl to here my Advice in moſt of 
his Affairs: Nor hath there been,from that 
time to this, above one or two Perſons 
brought to the Council, or preferr'd to 
any  confiderable Office im the Court who 
bave been of my intimate Acquaintance, 
or ſuſpetted to have any kindneſs for me ; 
aud moſt of them, moſt Notorioufly known 
to have been very long my Enemies, and 
of different Judgment and Printiptes from 
me, both in Church and State, and have 
taken all opportunities to leſſen my Cre- 
dit with the King, and with all other 
Perſons, by Miſ-repreſenting aud Miſ-re- 
porting all that I ſaidor did, and per- 
Swading Men I have done them ſome 
prejudice with His - Majeſty, or croſſed 
them in ſome of their Pretenſions ; Tho” 
His Majeſty's Goodneſs and Fuſtice was 
ſach, that it made little Impreſffon upon 
him, | 


In 
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fn my humble Opinion, the great Miſ- 
fortunes. of .the Kingdom have proceeded 
from the War,.\ to which it s Notoriouſly 
known that. ] was' always moſt averſe, 
and may withogt vanity ſay, 1 did not 
only foreſee, but declare the Miſchiefs 
we ſhould run. into, by Entering into a 
War, before any Alliances made with the 
Nei hbouring Princes, and that it may 
nt be imputed to His Majeſty's want of 
Care, or the Negligence of his Councel{ors, 
that no ſuch Alliances were entred into, 
I muſt take the boldneſs to ſay, His Ma- 
jeſty left nothing unattempted in order 
thereunto ; and knowing wery well, that 
France Reſolved to begin a War upon 
Spain, as ſoo as his Catholick Majeſty 
Roald depart. thu World, which being 
much ſooner.expetted by them, They had 
in the two Winters before been at great 
Charges in providing plentiful Magazeens 
of all Provifions upon the Frontiers, that 
they might be ready for the War, His 
Majeſty uſed all poſſible means to prepare 
and diſpoſe the Spaniard with that appre- 
henfion, offering his Friendſhip to that 
degree, as-might be for the Benefit and 
Security of both Crawns, a 
ut 
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But Spain flattering it. ſelf, That 
France would. not break with them, .at 
leaſt, that they would not give them 
Cauſe by Adminiſtring Matter of Fealou 
to them, never ml any real approach 
towards a Friendſhip with His Majeſty, 
but, both by their Embaſſadors here, and 
to His Majeſty's Embaſſador at Madrid, 
always perfiſted, as Preliminaries, upon 
the grving up of Dunkirk, Tangier axd 
Jamaica. 


Tho France had an Embaſſador here, 
to whom a Projett of a Treaty was offered, 
and the Lord Hollis, Eu Majeſty's Em- 
Baſſador at Paris, uſed all endeavours to 
purſue and proſecute the ſaid Treaty, yet 
zt was quickly diſcerned, That the princi- 
pal Deſign of France was to-draw Fits 
Majeſty into ſuch a nearer Alltance & 
might advance their Defign ; without 
which, they had no mind to Enter into 
the Treaty propoſed. 


And this was the State of Aﬀairs when 
the War was Entred into with the Dutch, 
from which time, neither Crown much 
comfidered the making any Alltance with 
England. 


As 


” 
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- As 1 did from my Soul abbor the En- 
tring into this War, ſo I] preſumed ne- 
ver to give any Advice or Councel for 
the way of managing it, but by cppoſing 
many Propoſitions, which ſeemed to the 
late Lord Treaſurer and my ſelf to be 
reaſonable, as the payment of the Sea- 
men by Tickets, and many other Particu- 
bars which added to the Expence. 


My Enemies took all occaſions to emveigh 
againſt me, and making their Friendſhip 
with others out of the Council, of more 
licencious Principles, and who knew wel 
enough how. much 1 diſliked and complain= 
ed of the Liberty they took to themſelvs 
of reviling all: Councils and Councelours, 
and turning all things Serious and Sacred 
into ridicule, They took all ways imas» 
ginable to render me ungrateful to all 
ſorts of Men, ( whom 1 ſhall be compelled 
to Name in my Defence ) perſwading thoje 
that miſcarryed in any of their Deſigns, 
That it was the Chancefours dong ; 
whereof, I never knew any thing. Aow- 
ever, they could not withdraw the King s 
Favour from me, who was ſtill pleaſed 
to uſe my Service with others, nor was 
there 
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there ever any thing done but with the 
Joynt Advice of at leaſt the Major part 
of thoſe who were conſulted with.,- And 
as His Majeſty commanded my Service in 
the late Treaties, ſo I never gave the 
leaſt Advice in private, nor wrote one 
Letter to any one Perſon in either of 
thoſe Negotiations but upon the Advice 
of the Council, and alſo after it was read 
in Council, or at leaſt by the King himſelf, 
and ſome other; and if I prepared any 
Inſtruftions 'or Memorials, it was by the 
King's Command, and tbe requeſ} of the 
Secretaries' who deſired my Aſſiſtance ; 
nor was it any wiſh of my own, that any 
Embaſſador ſhould give me any account 
of the' TranſaFions, but" to the Secreta- 
ries, to whom I was always ready ts ad- 
viſe ; nor am 1 conſcious to my ſelf of 
ever having given Advice that hath 
proved miſchievous or tncorvenient to Flis 
Majeſty ; and 7 have been ſo far from be- 
ing the ſole Manager of Aﬀairs, that: I 
have not in the whole laſt Tear been above 
twice with Hu Majeſty in any Room a» 
lone, and very\ſeldom in the two or three 
Tears preceding. 


Aut 
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1. And fince the Parliament at Ox- 
ford, it hath been very viſible, that 
wy Credit hath beenvery little, and that 
wery few things bave been hearkned to, 
which have been propoſed by me, tut 
contraditted,” eo nomine, becauſe propos 


ſed by me. 


1 moſt humbly Beſeech Tour Lordſhips 
| to remember the Office and Truſt I had 
for ſeven Tears, in which, in Diſcharge 
of my Duty I was obliged to ftop and «6+ 
firutt many Mens pretences, and refuſed 
| to ſet the Seal to many Pardens and other 
Grants, which wculd have been prifita- 
Ble to thoſe who procured them, and many 
whereof, upon my Repreſentation to His 
Majeſty, were for ever ſtopt, which na- 
| turally have raiſed many Enemies to me: 
, And my frequent concurring, upon the de+ 
; fires of the late Lord Treaſurer, ( with 
whom 1 had the Honour to have a long 
[ and vaſt Friendſhip to his Death ) in 
4 Repreſenting ſeveral Exceſſes and Exor+ 
tirances, the yearJy Ine ſo far exceeding 
the Revenues, provoked many Perſons con- 
cerned, of great Power and Credit, to < 


MV. 
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me all the ill Offices they could, And 


yet 1 may faithfully ſay, That I never 


medled with any part of the Revenue on 
the Adminiſtration of it, but when # war 


defired by the late Lord Treaſurer: to: 


give him my Afiſtance and Advice, 
having had the Honour formerly to ferve 


the Crown as Chancellour of the Ex: 


chequer, which was for the moſt part in 
His Majeſty's preſence. Nor have I ever 
been in the leaſt degree concern'd, in point 
of Profit, in letting any part of His Mas 
jeſty's Revenue ; nor have ever Treated or 
Debated it, but in Hi Majeſty's preſence, 
in which my Opinion concurrd always 
with the Major part of the Counce fours 
who were preſent. 


All which, upon Examination, will be 
made manifeſt to Tour Lordſhips, how 
much ſoever my Integrity u blaſted by 


the Malice of thoſe who I am confident do. 
not believe themſelves. Nor have I it 


my Life, upon all the Treaties, or other- 
wiſe, received the value of one Shillin 
from all the Kings or Princes inthe Worls 
( excepting the Books of "the 'Louvre 
Print ſent me by the Chancellour of 
trance, 
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France by that Kings direition) but from 
,own Maſter, to whoſe imtire Service, 
aud rhe Good and Welfare of my Coun- 


try," no Man's Heart was every more 
dewot ed. 


This being my preſent Condition ; 1 
do moſt humbly beſeech Tour Lordihips ro 
entertain a favourable Opinion of me, and 
to-believe me to be Innocent from thoſe 
foul Aſperſions, untill the contrary ſhall 
be proved ; which I am ſure can never be 

any Man worthy to be believed; And 
= the Diſtempers of the Times, and 
the Difference between the two Houſes 
in the preſent Debate, with the Power 
and Malice of my Enemies, Who gave 
out that I ſhould prevail with Fiis Ma» 
jeſty.to Proregue or Deſſolve this Parlia- 
ment in Diſpleaſure, and threaten to ex- 
foſe me to the Rage and Fury of the Pec- 
ple, may make me to be look'd upon as the 
Cauſe which obſtrutts the Kings Service, 
and Unity and Peace of the Kingdom. 


I moſt humbly beſeech Tour Lordſhips, 
that 7 may mot forfeit Tour Lord(hips 
Exuour and Proteftion, by With drawing 

| ! my 


( 214 ) 

my ſelf from ſo-powerful.a Perſecution, in 
hope that I may be able, by ſuch with- 
drawing, hereafter to appear, -and make 
my Defence, when Hu, Majeſty's Juſtice 
(to which I ſhall always ſubmit ) may not 
be Obſtructed, or Controled, by the Pow- 
er and Malice of thoſe who have ſworn my 
Deſtruction. 


CLARENDON. 


— — 


Mr. /V21gh. 1 think it not conyenient to 
looſe more time about this Paper. Since the 
time of the Earl of Clarendons Name being 
mention'd here, I had nothing to Charge 
him with till now, but moſt of the Heads 
of this Charge are ſo weighty, that I am 
confident, they will beeafily and thorough- 
ly proved, tho*' I know not how ; ſo that! 
admire at his Confidence, to Charge this 
Houſe, and fo the Nation, as his Perſecy- 
tors, and that in ſuch a Condition, as:he 
hopes to vindicate himſelf. Its the firſt 
time that ever I heard an Innocent Man 
run away under the greateſt Charge, with 


_ to return again and vindicate him- 
elf. 


Then 
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” Then mark one Expreſſion ; he faith; he 

* as far from Corruption, as from Diſloyelry; 
. Tf he ſaid he was guilty of neither, he had 
. aid fomething ; but by that Expreſſion he 
"thay be ghilty of both: So inſolent a Paper 
I never met with in this Kingdom, nor have 
I ever read the like in any other; ſo inconſi- 
(tterable a part of the Nation as he is to lay 
it upon the Nation, who, if innocenr, 
might defend himſelf, if Guilty, why doth 
he Charge the Nation with perſecuting ? 
Therefore without troubling your ſelves 
with it, do, as the Lords have done ; who 
deliver it to you as a Scandalous and Sediti- 
ous Paper; ithath Malice1n ir, and is the 
greateſt Reproach upon the King and the 
whole Nation,that ever was given by Man. 
Therefore put the Queſtion whether his 
Paper ſhall not have the Character, that it 
is'a Scandalous and Malicious Paper, and a Re- 
proach to the Fuſtice of the Nation. 


Reſolved upon the Queſtion. 


i That the Paper ſeat to the Lords by the 
Earl of Clarendoir, and by them ſent down 
tothe Horſe of Commons, and now read, is 
Standalous and Seditious, and doth Reproach 
the King and the” Publick Juſtice of the Na- 


T2 


Sir Rab. How. You have voted this Paper 
Scandalons, and therefore it ſhould not 
E 2 Ire. 
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live, wherefore I move it ſhould be burnt 
by the Hangman. 


Mr. Garraw. The Paper is the Lords, 
and yon mult ſend it to'them, but enter it 
into your Books, and your Vote upon it. 


Reſolved, To have it burnt, 


Sir Rob. Car. The Paper is the Lords, 
therefore move them to Concur that it-may 
be burat. 


Sir Rob. How. The meaning of my Moti- 
on is,becauſe the Duke of Buckingham defired 
the Paper again for the admirableneſs of 
the Stile, it 15 entered into their Books al- 
ready, and they need it not to that end ; 
therefore delire the Lords Concurrence to 
burn It. 


Reſolved, To ſend it to the Lords to that 
end. 
December, 5. 


A Motion being made to ſend to the 
Lords in purſuance of the Vote about bur- 
ning the Paper. 


Mr. YV2ueh. I am againſt ſending up ta 
the Lords to that purpoſe, becauſe you 
have Ordered to enter the Paper into your 
Pooks, and when a Paper is burnt, it is not 
to ſtand upon Record, but ſhould be raſed 
out ; 


f 
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out; which two Things are a perfe&t Con- 
tradition, therefore let it reſt as it is; 
We have Voted it Scandalous, &c. The 
Lords tell us not that they have done any 
_: Thing, tho? they ought to have done 
it firſt. - 

As for the Earl of Clarendon, he being 
now gone, if ſuch a like occaſion ſhould fall 
out, weare in a worle Condition than we 
were; for there is this Preſident againſt us, 
in a Caſe now Manifeſt : And it beco.nes us 
to do ſomething in Order to the Lords 
Concurring, that ſoa good Underſtanding, 
may be got; therefore I ſhall propound 
this to you, to-be ſent up to them to 
that end. 

Namely, when any Subje&t ſhall be Im- 
peached by the Commons before the Lords 
in Parliament with deſire to ſecnre him, 
luch Perſon by the Law of the Land ought 
ta be ſecured accordingly. This you have 
in effet Voted already, in faying the Ju- 
ſlice of the Kino dom us objtri:cied by their net 
doing it. 

Secondly, when ſuch Impeached Perlons 
ſhall be ſecured, the Lords may limit a cer- 
tain time for bringing in the Charge, to 
preveat delay of Juſtice. | 

This may Salve all, and preyent. ſuch 
ways, as may be diſplealſing to the I ords. 
and perhaps us alſo, in ſome Cafes here 
after. | 


] . Mr. Sp; 7; 
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Mr. Swin. Iam perſwded that according 
to Rules of Parliament, when you Charge 
by Impeachment generally, and promiſe 11 
due time ro ſead'up your Charge, they 
ought to ſecure, but they not having done 
it, I queſtion whether you conld do what” 
you have, 'but the Earl of Clarend:n flying, 
it is Manifeſt Juſtice was obſtrufed ; for 
he might have been brought ' to his Tryal, 
if the Lords had ſecured him ; but now your 
Vote is/made good; -which ſeems to lay the 
advantage on your fide, ' + fd + 7 


Sir Rob, How. I think this Meſſage to the 
Lords will deſtroy the way of vindicating 
our ſelves by Declaration ; therefore finiſh 
the Declaration, and then Reſolve before 
you publiſh it, whether -to ſend up this 
Meſſage. *+# Ga «if 


Mr. YVaugh. It the Lords agree with us, 
we may ſpare the Declaration, but if they 
agree not now, they will muchteſs here- 
after : Your Declaratzon, can amount to 
no more but this, make a Narrative of 'the 
invalidity of the Lords Preſidents, but then 
you muſt of neceſſity do ſomething more, 
elſe your Labour 1s in vain ; therefore this 
Meſſage with theſe Votes are neceſſary. 


Sir Rich, Temp. I expected that when the 
_ Farlof C!azrendon had been fled, the Lords 
T7 ould have deſired the King to Iſſue out a 
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Proclamation to apprehend him, ſeeing 

they have been the occaſion of his Eſcape ; 
therefore now deſire their Concurrence t © 

go to the King to that end, and if they 

Concur, they have upon the Matter grant- 

ed Commitment upon a general Impeach- 

ment. 


Mr. YVaugh, 1 thought it my Duty to of- 
fer you what I have done, if you like it 
not, I deſire to be excuſed in ſerving yoy 
in- the Declaration, and that they whq 
think it neceſſary would be pleaſed to take 
the pains to do it. 


Sir Tho. Lee. If you declare, it will beget 
an Anſwer, and where will that end ? If 
you ſend up your Votes, and the Lords 
agree, your end is Anſwered ; for it is a 
yielding that which they hays yet denyed : 
Your declaring, and entring it upon the 
Joyrgal, ' will be to no purpoſe; it is but 
like 4 Man, who having heea beaten pub- 
lickly, in'the Chamber calls him who did 
it Rogue. 


Mr. Hampd. I deſire that the Words 
(Law of the Land) may be left qut, and 
the Words( Law of Parliagrent, or, Vſuare 
of Parliament ) put inſtead of them; for it 
hath been ſhewed us, that there are (cveral 


ways of Impeachment beſides Common- 
W. 


I 4 Mr, Farzh, 
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Mr. Vaugh. Thoſe Words were pur- 
poſely put in, becauſe at the free Confe- 
rence, when we preſſed the Law of Parlia- 
ments, the Lords preſſed the Law of the 
Land by way of Negative, as it the Law 
of the Land were' otherwiſe, but rather 
than that ſhall 'be any obſtruRion, pur it 
by Law. 


Mr. Stew, Leave out the Words (by Law) 
for/if a Man be ſecured, it is Implyed” by 
them who do Commit that it 1s according 
to Law. 


Then it being Moved to draw both 
Votes in one. | 


Sir Tho. Litt. Tho” you fhonld put both 
Votes into one, It wilt not Anſwer your 
end, for the Lords will not Concur with 
the firſt Part, and yet may make uſe of 
what Part you grant of it, that is the laſt, 
and fo have advantage againft you; but 
there 1s' another Reaſon, why you ſhould 
forbear theſe Votes, Namely, Prudence. 

The Earlof Clarendon being gone, there 
is an expectation that a Bull ſhould be prepa- 
red todo ſomething farther, wherein I hape 
both Houſes will join ; if you ſend up this, 
You wilF give diſturbance to that Bill, and 
if you ſhould eater *this in your Books, in 

Order to fend it up hereafter, they will 
#” hcar of it, as done ro make them ſwallow 
| their 
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their former Reſolve: Therefore defer it 
for the preſent. 


Mr. Trev. Conſider whether the Matter 
hetwixt you and the Lords is not well as it 
is :: You have Voted, That when a Man is 
generally Impeached, he ought to be ſecu- 
red, and that the Lords not having done 
it, is an obſtruction to Juſtice; and what 
wall it fignifie to carry it to the Lords ? 
what hath ſince fal'n out, juſtifies yon, 
and lays the diſadvantage upon the Lords: 
The World expets now what you will 
do farther, and that muſt be by Concurring 
with the Lords. 


Sir Tho, Clif. We all agree to theſe 
Votes,in Order to juſtife your Rights ; bur 
what is the uſe of it? You have already 
done it in your Books, and you cannot ex- 
pet the Lords ſhould go ſo much: againſt 
their own Votes, this therefore witl bur 
widen the Gap, it being telling them they 
muſt eat their words, * 


Sir Tho. Litt. Thoſe, who have had x 
hand ia the Charge againſt the Earl of C/:- 
rendon, have been thought ſometimcs. toq 
Violent, ſometimes too Remils, as not a- 
ble to make our*the Charge : But what 1 
ſpeak now, is for your Honour, which wil) 


-? be wrong'd in this Procecding ; 1 am for 


'bringing the Impeachment to fomerhing ; 


and 
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and therefore againſt theſe Votes : Now. 


you make a Declaration of your” ' own: 


Rights, and Enter it upon your Books, that 


not only the Vote may appear, but the; 


Ground of it, but not to declare to the 
Lords, which will beget an Anſwer and ex- 


aſperate. It is now unſeaſonable to make; 
the Lords retraR,therefore lay it aſide ; for. 
tho' I am confident that Gentleman did it 


to no ſuch end, yet if I would Deſign any 
Thing-to the Earl of Clarendon's adyan- 


tage, I could not take a better way thag 


this. | 


Mr. YVaug5. This is but the affirming all 
which hata been done already, and I am for 


none of thoſe, who are contriving for any. 


Thing out of the Houſe. 


Sir W.Il. Covent, This Queſtion is not 
now ſeaſonable, tho? it is a better expedient 
than the Declaration as Things now ſtand, 
and conſidering what hath paſt, I am apt to 
think the Lords may do 1t of their own 
accord, and you would not willingly have 
a Negative to your Votes. Therefore ſec- 
ing your Votes may be of uſe hereafter, 
put no Qneſtton at all, but adjourn'the De- 
bate to a proper Seaſon. #h 


Mr. YVaugh. I am againſt the Adjourning 
of it, and have given Teſtimony, that 1 
have doge nothipg to be thought todo _ 

| whic 
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which is ſo much for the advantage of the 
Earl of Clarendon, and' ſhall take heed of 


doing any Thing hereafter to be fo re- 
fleed on. 


Sir Tho. Litt, T hope avoided any ſuch 
Refle&tion nor ſpeak any Thing to ſych 
ſe, Ido not beleive, nor ever did 
think any ſuch Thing, 'and hope that Gen- 
tleman himſelf believes that no Man in 
= Houſe hath more Honour for him 
an I, 


Sir Fob Charle, Let the World ſee that you 
do not intend to reſtrain your proceedings 
to the Earl of Clarendon, but make it a 
general Care ; and therefore are concerned 
in Honour to put the. Queſtion, | 


Reſolved upon the Queſtion. 
That the Queſtion be put. 


Reſolved, That both the Queſtions propoun- 
ded by Mr. Vaugh. and put ſingly in the Af- 


firmarive, be carryed up to the Lords, 


December, 13, 
A Bill was bronght from the Lords, to 
Baniſh the Earl of Clarendon, and read. 
After reading, ſeveral ObjeRions being 
made, and it being Alltedged; that it was at 
abuſe put upon the Commer: by the Zords, 
DD and 


ny. 
. ; 
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and that a Bill of Attainder being  pro- | * 
pounded, after ſome Debate, the Houſe - 
paſs'd this Vote. , 

| 


Reſolved, That this Houſe taking notice of 
the flight of the Earl of Clarendon, being 
under an Impeachment of High Treaſon by this 
Houſe ;, the King's Majeſty be bumbly deſired 
to Hue out his Proclamation for Summoning the 
ſaid Earl to appear by a Day, and to apprehend 
him in Order to his Tryal, 


Reſolved, To ſend to the Lords for their 


Concerrence to this Vote. 


December, 14. 


A Meſſage from the Lords for a Confe- 
rence, at which they delivered two Rea- 
lons, why they could not Concur, 


1. Firſt, for that they conceive a Proclamat:- 
% in the way propoſed, would be ineffeftual, 
ſince it i5 not ſupzna Conviftionts, which 
cannot be till particulars in Order to Tryal be 
declared. 


2. That, what the Houſe of Commons 
hath propoſed, and do propoſe at preſent, 
intended in Order to a judicial way 'of 'Pro- 
ceeding ;, but ſince the Earl of Clarendon's 

. Flioht, their Lordſwgs upon Conſugerati- 
on of the whole State of Affairs," and af the 
Kingdom, have upon Grounds of Prudence. and 
: Juſtice, 
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Juſtice, thought fit for ſecuring of King and 
Kingdom, to proceed in a Legiſlative way a- 
gainſt the ſaid Earl, and hane to that end, 
paſt and ſent down to them a Bill of Baniſh- 
ment and Incapacity againſt him, with which 
this Vote us inconſiſtent. 


December, 16. 


© The ſaid Reaſons from the Lord being 
Reported and Conſidered, and it being 
Moved that the Houſe would declare them- 
{clve unſatished with them. 


Sir Tho, Cliff. I am againſt paſſing a Vote 
at preſent upon the Lords Reaſons, but 
read the Bill fent down from thence, 
and Summons him by it to appear by a 
Day. 
Mr. Trev. Some are againſt the Bill, be- 
cauſe it goes too far, Condemning before 
Hearing, others would have it to go far- 
ther. Summons 1s in Order to Hearing, 
Tryal, and Judgment ; of thoſe he hath 
made himſelf incapable by Flight, and hath 
in his Paper told you, That he will nei- 
ther be heard, nor tryed by you: Tho? you 
expected -to - have him ſecured by a gene- 
ral Accuſation, yet you never expected 
Judgment upen it. Then it is ſaid, This 
Baniſhment falls ſhort of Treaſon, but we are 
not to paſs Seatence for Crimes but as a 
Council propound to the King what is ne- 
ceſſary in this Caſe: Then conſider _—_ 
Thus 
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"+ 


this Bill will Anſwer our Ends, and if it 
doth, delay will make it-worſe; I think 
we ſhould 'make it reach them. What f 
he hath Life in other Parts, his Famify 
Untainted, and his Children alive, and ett 
joy his Eſtate ? A 


Sir Rob. Carr. You have Ordered to con- 
ſider the Reaſons from the Lords, there- 
fore do it. | 


Mr. Hen. Covent. The Motion to read the 
Bill is not againſt your Order, becauſe. 
part of the Reaſons given by the Lords 
IS, That you have a Bill, and till you have 
read the Bill, you cannot lay by the Reaſons, 


The Earl of Clarendon is fled, you have a 


tye upon him in having his Innocent Re- 
lations, and by Proceeding farther, you 
make him deſperate, you are now in an 
even way with the Lords; therefore read 
the Bill. 


Mr. Swinf, You may go upon the Rea- 
ſons, and yet not reje& the Bill ; for when 
you ſent to the Lords about a Proclama- 
tion, and went not upon the- Bill, it-was, 
becauſe what the Bill drives at is the 
higheſt Puniſhment next to Death. There- 
fore Conſider what weight is in the Rea- 
ſons; One of them ſeeming to put you 
upon the Bill, they put you thereupon on a 
Legiſlative Way ; they will neither Secure 

Nor 
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nor. Summon him, but will Condemn him 
Jaheard. They cannot Secure him upon 
a Charge of Treaſon, nor yet Summon 
um, but they can Condemn him ; and this 

y put you. upon, which is againſt Ho- 
nour and Juſtice, eſpecially to do it up 
on Reaſon of State. The Legiſlative Power 
of, Parliaments is great, it hath no bound 
but the Integrity and Juſtice of Parlia- 
ments. If Reaſon of State be a Motive 
of Parliament to Baniſh one Man, fo it 
may be for many. If you go in this Le- 
giſlative way, you bring upon your felyes 
all the Diſhonour of the Buſineſs, but the 
Lords will have ſome excuſe, which you 
cannot, for they look'd upon the Charge 
ſo ſlight, as not to Impriſon him ; the 
party is gone, becauſe he was not Secu- 
red, apprehending ( he ſaith ) fear of the 
Multitude, not of his Tryal, fo that the 
Lords not giving Credit to your Charge 
againſt him, he ſays, he flies not from juſtice, 
Now, if upon this Bill you ſhall Baniſh 
him, it would be ſaid you could not make 
good the Charge; and therefore laid this 
Sentence upon him. 

The Preſident is alſo dangerous, if ha- 
ving gone ſo. far in a Judicial Way, you 
ſhould now go in a Legiſlative, If upon 
Reaſon of State Lords may be Baniſhed, 
it may. be by dozens: As you proceed 
Juſtly, ſo you will be Juſtified. 


Nor 
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Nor is the Danger greater if the Lords 
go by Proclamation, and he be put thts 
Cuſtody when he comes, if he can praQtite 
any Thing, will not he be leſs capable 
when under the Proclamation, than when 


this Bill is Paſſed, which Condemns him' 


without Hearing, and I am not for any 
Puniſhment till Heard. In Cromwells Caſe, 
who Moved /in Her. VIII. time, to Attaint 
a Lord Unheard, the Judges declared they 
might, and it would ſtand, afterward the 
faid Cromwell was Attainted and Condem- 
ned Unheard, and ſuch Councel uſually 
falls upon thoſe that CouncelV'd it. 


Sir Rob. How. The Earl of Clarendon ſaith, 
That he doth not withdraw from your TJu- 
ſtice, but fear of Tumnlts ; but that Reaſon 
any Man may give for his flying, if it 
will be an excuſe; but he might have fe- 
cured himſelf from Tumults by rendring 
himſelf, and his Innocency upon his Tryal 
would have cleared him. This at laſt may 
come to a free Conference, then you may 
be left to go along with the King; the 
Houſe riſeth and doth nothing, and then 


the World will fee that this Buſineſs will 


aſſure the King of France, That he hath 
a Man with him ſo Great, as to hin- 
der us from doing any Thing againſt 
him: Therefore as you ought to do 
ſomething againſt him, ſee whether it 
may not be done by the Bill by reſuming 

| his 
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his: Lands, &c, if he come not in by a 
Day: ; ; 


An. Exception may be againſt this way, 
Namely, That there is no Attainder; but 
if there had heen fuch a Bill, the Thing 
which ſhould ſway me ſhould be the Duke 
of, Tork's Marriage : So, that if yot! 
Commit this Bill, you may add all Severi- 
ties, except that of Attainder, and if he 
come by a Day, then all to be void. If 
you go by Proclamation, the Lords may 
not Concur and you Jooſe your Ends. By 
this Bill all favour that he can expe ts 
ſhewed, and this way will be the beſt 
Confutation of the Lords Reaſons ; there- 
fore Commit the Bill. 


Mr, Seeretary Morr. I am for Committing 
the Bill, tho” it be condemning Unheard ; 
becauſe he could not but conclude it would 
be, ſo. Et wolenti non fit Tnjuria. 


Sir Ric. Temp. You have proceeded againſt 
this Earl in all ordinary ways, and have 
been baffled by the Lords. In Edward the 
Third's Reign, Adam de Berry fled, and a 
Proclamation went againſt him, and the 
Commons neither did, nor ever were bound 
to deliver their Articles till the Party 
appeared, and in that Caſe they delivered 
not their Articles till the laſt Day, _ 

K 
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he not appearing was Convicted. When 
you would go by Attainder, they tell you, 
Deliver ſpecial Matter,and we will Summon 
him; when you ask a Proclamation,they tell 
you, Deliver ſpecial Matter : If you declare 
the Matter to the Court, it 1s upon Re- 
cord, and all may know it. You have tryed 
all ways Legal and Regular, and they will 
do you Juſtice in neither. Now what can 
you do ? except you and the Lords combine 
in Juſtice together, he muſt eſcape, and 
if you can be made to differ, he goes away 
in a Smoak. If you go to the King for a 
Proclamation, you muſt retura to the Loxds 
for Juſtice. I am ſorry the Ivey hath been 
ſo near the Oak, that you cannot touch it, 
without touching that. There remains a 
Bill before you, and in that you are upon 
equal Terms with the Lords; therefgre 
give him a Day to be Heard, and if he 
come, let him, but then his Penalties are 
too low for his Crimes; therefore read 
the Bill, go higher, degrade him of Ho- 
nours, Forteit his Lands, and whether you 
will go ſo far, I leave with you. 


Mr. Sol. Gene. It is not poſſible to agree 
with the Lords in their Reaſons, but the 
Reaſon muſt be becauſe the Bill is good. 
But if any Man thanks it is good ypon the 
Lords Reaſons he is miſtaken ; and there- 
fore my Advice is to proceed upon -1 

Bill, 
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Bill, tho' not upon the Reaſons from the 
Lords. Some think the Puniſhment in the 
Bill too little for the Crime, others too 
much, becauſe not Summon'd ; fo that it 
muſt fall out, That a Perſon Impeached 
by the Honſe of Commens muſt ſee the Houſe 
riſe without any marks of diſpleaſure np- 
on him : Can any Man be Heard, who w1!l 
not be Heard ? Why ſhould not you pro- 
ceed in ſuch a way againſt him, as whoſe 
very Flight amounts to a Confeſſion ? And 
have you not burat his Paper for refic- 
Qing upon the Houſe? and can you think he 
will appear who is departed in deſpair of 
the Court? and now you are contending t9 
give him time. 


Then conſider the Thing in it ſelf. Sup- 
poſe the King bad a mind to Attaint him, 
the King can do it withont your help, for 
he may be Ourlawed for High-Treaſon ; for 
tho* that be Reverſable at Common-Lavr, 
if he be beyond Sea, yet by two expreſs 
ARs of Parliament it is otherwiſe, but 
the King cannot Baniſh him without your 
Concurrence : Suppoſe him Fled and At- 
tainted, ſo that the Queſtion 15 not upon 
his Life, but his Eftate, ſuppoſe your Jus« 
ſtice ſatisfied in that, is it not paſt all 
mauner of Conſideration that the King can- 
not upon Applicatioa reſtore it ? So, that 
all you lookt for by Attainder, i3 dono 
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by this Bill of Baniſhment, for his Life is 
ſaved by Flight, as would his Eſtate by 
Compaſſion ; but there is ſomething in this 
Kill, which, without it, you can never get, 
that is, you put him under your Diſplea- 
ſure, which, the King cannot Pardon; and 
and will you haveit thought abroad, that 
the Earl of Clarendon, fled as he is, hath 
been ſomething too hard for the Two 
Houſes ? 


Sir Tho. Litt. If there be a neceſſity of 
diftering with the Lords, and I thought 
the difterence would produce ſuch Effects, 
I ſhould not ſpeak, but «they only tell 
you *tis unneceſſary and ineffetnal. You 
have Impeached, and are now told if you 
proceed, it will make difference; but 1 
fear another greater Danger than this dif- 


ference, The World will fay you were. 


willing he ſhould fly, becauſe you could 
not prove by flying he hath Forfeited his 


Eſtate; if the King give it him again it is 


his Mercy; but do you Juſtice : Therefore 
preſs for a Proclamation, for the Bill is 
1aconfiſtent with your Honour. 


Mr. Y2zuch. 1 have liſtned with much at- 
tention to this Diſcourſe, and underſtand 


it as little now as at the beginning, the ' 


Diſcourſe being nothing adequate to that 


end. You have Reaſons ſrom the Lords ' 


why 
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why They agree not with you, and if yon 
agree with the Reaſons, the Summ is to 
read the Bill; but if you agree not, you 
muſt deſire a Conference, and if they Con- 
cur, you may have a Proclamation, if not 
(as I think they will not ) you are where 
you were: We ſuppoſe him not to be in 
England, and if ſo, what is the Procla- 
mation more than the King's Writ? it 
reacheth no Man out of the Kingdom. Its 
true, in ſome Caſes, if the Perſons are 
gone out of the Land they are Summon'd, 
and if they come not, their Lands are Sei- 
zed, but it is not by Proclamation, which 
ſigaihes nothing if the Party be gone. 


Then go on, ſuppoſe -the Lords Joyn 
in deſiring a Proclamation, the end of 
which is Appearing and Apprehending, 
poſlibly you gain one part, that if he be 
apprehended, they do Impriſon him npon 
a general Impeachment ; but if they agree 
not, what benefit have you by it ? None: 
But if he appears, to what is it ? there 1s 
no Charge, if apprehended, to Anſwer the 
general Charge. 


Then the Third way is, if the Lords 
agree not, that you ſhould go to the King, 
and there is a more dangerous Rock in 
that, than in any thing; for we never heard 
of a Commitment per ipſum Deninium Regen, 
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but per mandatum Domini Regis, becauſe 
againſt the King lies no Damages : What 
then muſt you do ? many thiak it injuſtice 
to proceed, if he be not called by Pro- 
clamation. But it is plain, if you proceed 
upon this Bill, you go not upon your Im- 
peachmeat, but becauſe he is fled from the 
Juſtice of the Land, wherewith you have 
Charged him in burning his Paper; and it 
imports little, that he faith he is Ingoceat ; 
for why then doth he fly ? Shall we abate 
him of what he ought to ſuffer for his 
ſaying ſo? He is fled from the Juſtice of 
the Parliament, and therefore is proceeded 
with, and for what others ſay, you onght 
not to regard popular Reaſons, but to pur- 
ſue your own; it is enough for you to 
hear ſome Proofs made: When was it 
known in any Court, that Proofs ſhould 
be taken only on one fide ? So that you 
cannot acquit your own Juſtice, nor bring 
him any ways to Anſwer, he being gone, 
nor can you have any effte& of the Pro- 
clamation, tho” the Lords join in it : There- 
fore unleſs you will have nothing done 
after all this, ( for he may not be Guilty of 
all Charged, who yet hath made himſelf 
Guilty > what is Charged by flying ) Read 
the Bull. 
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At laſt the _ Queſtion was. put, whe- 
ther the Bill ſhould be Read and Com- 
mitted, 


r09 for it. 
$5 aoinſt it, 


I64 


December, 18, 


The Bill for Baniſhing the Earl of Clarer- 
don was Reported from the Committee, 
and Read. 


Sir Rob. How. 1 deſire that to the 
Preface of the Bill this addition may be 
made. 


That whereas the Earl of Clarendon wa: 
Impeached of Treaſon by the Commons, who 
deſired he might be ſecured, but was not, and 
thereupon is fled. 


And this to the end the proteſting 
Lords may be gratifhed, who took ſo much 
Care of the Commons. 


Sir Kob. Carr. Seconds the Motion. 
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- Sir John Talb. I cannot Concur with that 
Motion, becauſe we cannot take Noticeof 
what the Lords do. 


Sir Rich. Temp. We may take notice of 
Things in the Lords Books which are Re- 
cords, and there the Proteſt 1s entered ; 
and tho* not t gratifie them who owned 
our Right, yet we ought to take Care of 
our own Right: And that the World may 
ſee we have ſome Cauſe to Paſs this Bill, 
neither deal ſo modeſtly with a Man who 
flies from- Juſtice, as to uſe his own Word 
(withdrawn ) but call it flying; 


Sir The. Gew. Let the Words be, that 
having been Impeached, and Moved to be Se- 
cured, bath withdrawn himſelf. 


Mr. Solicitor. The word Moved, deſtroys 
the Bill it ſelf, the word of the Bill is to 
Unite the Two Houſes, and this Amend- 
ment tends 'to deſtroy that End, for the 
addition to the Preface being inſiſted on, 
the Lords will add the Reaſons for not 
Committiag, and ſo reyive the.whole Mat- 
ter again. , 


Let the Lords add in their Books what 


they will, your Books will as much juſtifie 
you, es theirs them, wh 


Sir Hum, 


Ss CT WH WP ST WW We 


SF 


( 137) 
- Sir Hum. Wir. Let the Words be ad- 
ded whether the Lords agree, or not, that 
it may appear upon our Books. 


- Mr. Hugh Boſcow, The Preface is but 
Hiſtory, yet add the Words, and let the 
Lords inſert what they pleaſe, I ſhould 
rather Concur with them, than leave out 
thoſe Words, 


Mr. YVaugh. Put no Queſtion upon theſe 
Words, but whether the Preface ſhall go 
aSIt is ; The Bill in all probability is a ſafe 
Bill, becauſe it came from them : But if 
you begin an Alteration, you your ſelves 
render it unſafe ; for if you put in theſe 
Words, then the Lords will add, for want 
of Special Matter, and 10 it will come to 
nothing. 


Then the Bill was read the Third time, 


Mr. Yaug. I am againſt the Word With- 
drawn, and for the Word Flight inſtead of 
it, and in regard the Juſtice of this Bill 
depends upon the Word ( Flight ) put it 
exprelly. 


Sir Rob. Carr. I am againſt this Bill, tho? 
I was as earneſt in the Matter as any one 
while I thought there was Proof, but now 
pone appearing, I1 am againſt the Bill, ws 
cauſe 


” CEDIA Hecht et —< 
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cauſe you are Confirming what the Lords 
have done. 


Mr. YVaug. Many Men wonder that no 
Reaſon is given for paſſing this Bill, but 
the Queſtion is miſtaken, the Bill is groun- 
ded npon his Flight after his Impeach- 
ment, and his flying Implys fome Guilt, 
if none, it is the ſafeſt Argument for a- 
ny Man to ryn away, and then there is 
nothing to catch him. A Proclamation to 
a Man out of the Kingdom fignifies no- 
thing. But in the whole it is plain, that 
he faith, that finding the King's Juſtice 
obſtructed in Parliament, he 1s fled. 


Ob. But it will be faid upon bare Flight, 
never was any Mat Prniſhed. 


Anſw. It one Man kills another and flies, 
tho* upon his Tryal he' ſhall be acquitted, 
yet he ſhall never recover his Goods be- 
canſe of his Flight. 


There has been ſeveral AAs of Baniſh- 
ment, Spencer, &c. And in this, is fome- 
thing more ſevere than in them, Namely, 
that none ſhall Correſpond with him, 
then there: is ſome advantage, Namely, 
that if he come in by the Firſt of 
February, all ſhall be void; but when 
the Crime is hid, and his Flight makes 

him 
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him Guilty, he ought not to have a 
Day. 


Then the Queſtion was put for paſſing 
the Bill. 


65 For it, 
42 Azainſt it, 


107 


And then the Houſe Adjourned, 
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Dn — 


ARTICLES 
HIGH-TREASON, 


And other Heinous 


MISDEMEANOURS: 


Exhibited againſt Edward Earl 
of Clarendon a Lord High- 
C hancellour of England, in the 
Houſe of Lords; on the roth 
of July, 1663. By the Earl 
of Briſtol. 


I. HAT being i» Place of higheſt 
| Truſt and Confidence with 
His Majeſty, and having ar- 


rogated a Supream Direttion 
in af His Majeſty's Aﬀairs, both at {Jome 
ard 
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and Abroad, hath Wickedly, and Mas 
liciouſly, and with a Traiterous Intent 
to draw Scandal and Contempt upon His 
Majeſty's Perſon, and to alienate from 
hine the Aﬀetlions of his Subjetts abu- 
ſed the ſaid Truſt in manner follow- 
ing, VIZ. 


That he hath Traiterouſly and mali- 
ciouſly endeavoured to Alienate the Hearts 
of His Hajeſtys Subjeits from him by 
words of his own, and by artificial In- 
finuations of his Creatures and Depen- 
dances, that His Majeſty was inclined 
to Popery, and had a Deſign to alter the 
Religion Eſtabliſhed in this Kingdom. 


That in purſuance of that Traiterou 
Intent, be bath to ſeveral Perſons of 
His Majeſty's Privy-Council, beld Diſ+ 
courſes to this effett, viz. 


That His Majeſty was dangerouſly cor- 
rupted in his Religion, and inclined tt 
Popery. 

That Perſons of that Religion had 


ſuch Acceſs, and ſuch Credit with bim, 
” that 
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that unleſs there were a careful Eye 
had unta it, tbe Proteſtant Religion 
would be overthroun in this Kingdom ; 
and in purſuance of the ſaid Wicked and 
Traiterous Intent, upon Flis Majeſty's ad- 
mitting Sir Henry Bennet zo be Princi- 
pal Secretary of State, i» the Place of 
Mr. Secretary Nicholas, he bath ſaid 
theſe words, or words to this effeft. 


That Hu Majeſty bad given 100901, 
to remove a zealous Proteſtant, that he 
might bring into that Place of High 
Truſt a concealed Papiſlt, notwitbſt an- 
ding, that the ſaid Sir Henry Bennet 7s 
known to have ever been both in his 
Profeſſion aud Prattice conſtant to the 
Proteſtant Religion. 


That in purſuance of the Jame Traite- 
rous Deſign, ſeveral near Frierds and 
tnown Dependances of hi, have ſaid a- 
loud, that were it not for my Lord 
Chancellours ſtanding in the Gap, Po- 
pery would be introduced in this King- 
dom, or words ts that effed, 
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That in parſuance of the". aforeſaid 
Traiterous Deſryn, he hath not only ad- 
wviſed and perſmaded the King to do ſuth 
things tontrary- to bis own Reaſons and 
Refolutions tw might confirm and encreaſe 
Yhe Scandal, which he had endeavoured 
to-raiſe upon Flu Majeſty as aforeſaid, 
of- bis favour to Popery, but more par» 
ticularly to allow his Name to be uſed to 
the Pope” and ſeveral Cardinals in the 
follicitation of 4 Cardinals Cap for the 
Lord Aubigney, one of his own Subjetts, 
and great: Almoner at preſent to his Roy 
Conſort the (Queen. bp 


*F 

That in purſuance of the ſame Wicked 
and Traiterow* Deſign, he bad recom- 
mended to be employed to the Pope one of 
his own Domeſticks, Mr. Rich. Bealing, a 
Perſon ( th# aw *avorw'd Papiſt ) known 
ro: be trufied and employed by him in 
Diſpatches and" Negotiations © concerming 
Aﬀairs of greateſt Concernment to the 
' Nation. "an. 4 


That in purſuance of the ſaid' Travte- 
rous Deſign, he being chief" Miniſter of 
State, did himſelf write by the ſaid 

= Mr. Rich. 
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Mr. Rich. Bealing Letters to ſeveral 
Cardinals, prefing them in the King's 
Name to induce the Pope to Confer a 
Cardinals Cap on the ſaid Lord Aubig- 
ny, promifing, in Caſe it ſhould be attained, 
exemption #0 the Roman Catholicks of 
England from the Penal Laws i» force 
againſt them ; by which Addreſs unto 
the Pope for that Ecclefiraſtical Dignity 
for one of His Majeſtys Suljetls and 
Domeſticks, he hath, as far as from one 
A@Gion can be inferred, traiterouſly ac- 
knowledged the Popes Ecclehraftical So- 
veraignty, contrary t0 the known Laws 


of this Kingdom. 


That in purſuance of the ſame trati- 
terous Defign, he has called unto him ſc- 
veral Prieſts and Jeſuits, whom be knew 
to be Superiors, of Orders here in Eng- 
land, and defired them to write 40 their 
Generals at Rome, to give their help 
fat the obtaining from the Pope the 
Cardinals Cap for the Lord Aubigny, 
as aforeſaid, promifing great Favour to 
Papiſts here, in Caſe it ſhould be ef- 
fetted for him. 


T7, Hat 
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That he hath promiſed to ſeveral Pa- 
piſts be would do his endeavour, and 
ſaid he hoped, to compaſs the taking a- 
way all Penal Laws againſt them, wbich 
he did in purſuance of the traiterous 
Deſign aforeſaid ; te the end they might 
preſume and grow vain upow bis Patre- 
nage, and by their publiſhing their hopes 
of a Tolleration, encreaſe the Scaydal en- 
deavoured by him, and by bis Emiſſa- 
ries,to be raiſed upon Flis Majeſty throwgh- 
out the Kingdom. 


That in purſuance of the ſame traite- 
rou Deſign, being intruſted with the 
Treaty betwixt Hu Majeſty, and His 
Royal Conſort the (Queen, be concluded 
it upon Articles ſcandalous and dangerous 
to the Proteilant Religion. 


That in purſuance of the ſame traite- 
.rous Deſign, he concluded the ſame Mar- 
riage, aud brought the King and (Queen 
together, without any ſettled Agreement 
in what manner the Rights of Marriage 
ſhould be performed, whereby the Queen 
refuſing to be married by. q@ Proteſtant 
Prieſt, in caſe of her being with 

| Child 
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Child, either” the Succeſſion ſhould bg 
made nntertain for want of the due 
Rights of Matrimony, or elſe His Ma- 
Jeftly to be expoſed to a ſuſpition of has. 
Ping been married in his own Dominions 
by a Romiſh Prieſt, whereby all the 
former Scandals endeavoured to be raiſed 
upon His Majeſty by the ſaid Earl, as 
fo point of Popery might be confirmed 
and heightned. 


That having thus traiteroaſly endee 
wvoured to Alienate the Afﬀetitions of Hig 
Majeſty's Subjefts from him upon the ſcore 
of Religion, he hath endeavoured to 
make uſe of all the malicious Scandals 
and Fealoufies, which he and his Emiſſa- 
ries had ratſed in His Majeſty's Sub. 
jeds, to raiſe from them unto himſelf 
the popalar Applauſe of being the zealows 
@pholder of the Proteſtant Religion, 
and a promoter of new Severities againſt 


'Papiſts. 


That he bath traiterouſly endeavoured 
fo Alienate the Aﬀettions of Fiis Ma» 
jeſtys Subjels from him, by venting in 
his own Diſconrſe, and by the Speeches 
| L 3 of 
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of bis neareſt Relations and Fmiſſaries, 
opproebrioxs Scandals againſt His Maje- 
fty's Perjon and courſe of Life, ſuch as 
are w* fit to be mentioned, unleſs ne- 
cefſity m the way of Proof ſhall re- 
quire it, 


| That he hath "Praiterouſly endeavoured 
to Alienate the” Aﬀettions of his High» 
weſs the Duke of York from Fs Ma- 
jeſty, by ſuggeſting unto him Jealoujies 
as far & in htm lay, and publiſhing a- 
broad” by his Emiſſaries, that Fu Ma- 
jeſty intended to Legitimate the D. of 
Monmouth. 


That he hath Wickedly and Malici- 
ouſly, contrary to the Duty of a Privy- 
Councellour of England, and contrary to 
the perpetual and moſt important Tnte- 
reſt of this Nation, perſwaded Fis Ma- 
jeſty againſt the Advice of the Lord 
General to withdraw the Eng'iſh Gar- 
riſons out of Scotland, and to demoliſh 
all the Forts built there, at ſo waſt a 
Charge #o this Kingdom, 


That 


d 
h 
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That His Majeſty having been. gra- 
ciouſly pleaſed to communicate the Defres 
of the Parliament of Scotland for 'the 
remove of the [aid Garriſons to the Par- 
liament of England, and to att. their 
Advice therein, the ſaid Earl. of Cla- 
rendon, #2t only perſwaded His Ma- 
jeſty attually to remove thoſe Garriſons, 
without expecting the Advice of his Par 
liament of England concerning it, but 
did by Menaces of His Mcjaſty's diſplea- 
ſure, deter ſeveral Members of Parlia- 
ment from moving the Houſe, as they 
intended, to enter upon confideration of 
that Matter. 


That he had Traiterouſly and Malici- 
ouſly endeavoured to Alienate His Ma- 
jeſtys Aﬀettions and Efteem from this 
bis Parliament, by telling His Majeſty 
that there was never ſo weak and in- 
confiderable a Houſe of Lords, nor never 
ſo weak and ſo heady a Houſe of Com- 
mons, or words to that effeit, "and 
particularly, that it was better to ſell 
Dunkirk, than to be at their Mercy for 
want of Money, or words to that ef- 


ed. 
4 L 3 That 
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| That he bath Wickedly and Malici» 
ouſly, contrary to bis Quty of Counſel» 
lour, and to a known Law made laſt 
Seffions, by which Money was given, and 
particularly applyed for the maintaining 
of Dunkirk, adviſed and effeed the 
Sale of the ſame to the French King. 


That he hath contrary to Law, enriched 
himſelf and his Treaſures by the Sale of 
Ofices. 


That contrary to his Duty he hath 
wickedly and corruptly Converted to his 
own uſe, great and vaſt Summs of publick 
Money raiſed in Ireland by way of Sub- 
fidy, private and publick Benevolexces, 
and otherwiſe, given and intended to 
defray the Charge of Government in that 
Kingdom. By which means a ſupernu- 
merary and diſaffetled Army bath been 
kept wp there, for want of Money to 
pay them eff, occaſioned it ſeems to be 
zecanſe of the late and preſent Diſtempers 
of that Kingdom. 


That having arrogated to himſelf a 
fepream Dire&ion of all Hi; Majeſty's 
Afairs, 
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Aﬀairs, be hath, with a malicious and 
corrupt Intention, prevailed to have 
His Majeſty's Cuſtoms Farmed at a far 
lower Rate than others do offer, and that 
by Perſons, with ſome of whom he goes 
a ſhare in, that, and other parts of 
Money reſulting from His Majeſty's Re- 
Venue. 


July oth, 
I66 3, 


BRISTOL. 
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The Earl of Briſtol having Ex- 
hibited againſt the Lord Chan- 
cellour, Articles of High- 
Treaſon, and other Miſde- 
meanours. {his Order was 
made by the Houſe of Peers. 


Die Veneris, 10 July, 1663. 


RDERED, by the Lords Spiritu- 
al and Temporal in Parliament 
Aſſembled, That a Copy of the 
Articles or Charge of High- 

Treaſon Exhibited this Day by the Earl of 

Briſtol, againſt the Lord Chancellour, be 

delivered to the Lord Chief-uſtice ; who, 

with all the reſt of the Judges are to con- 
ſider whether the ſaid Charge hath been 
brought in regularly and legally, and 
whether it may be proceeded in, and how, 
and whether: there - be any Treaſon in it 
or no, and make Report thereof to this 
Houſe on Monday next if they can, or elfe as 
ſoon after as poſlibly they may. | 
Whereupon, all the Judges met at Scr- 


Jeantse 
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jeauts-Inn in Fleet-ſtreet,and my Lord of Briſtol 
repaired to us thither, deſiring to ſee the 
Order, which being Read, he told us he 
came out of reſpe& to know of us whe- 
ther we were informed how it came in- 
to the Houſe of Peers, whether as a Charge 
or not ; but one of the Judges, who had 
been preſeat when it was delivered in, 
ſaying, we were tied up by our Order, his 
— took ſome exception at the man- 
ner of his Expreſſion, as if his Lordſhips 
Addreſs was unneceſſary at that time, 
anb taking it as a rebuke unto him, went 
away; but according to our Order, which 
ſuppoſed it to be a Charge of High-Trea- 
ſon, and not mentioning Af/demeanonr, we 
did upon Conſideration unanimouſly agree 
upon this enſuing Anfwer, which on fo- 
day the 1 3th of Jaly, the Lord Chief-Juſtiee 
Foſter did deliver in, viz. | 


We conceive that 4 Charge of High-Trea- 
ſon cannot by the Laws and Statmes of this 
Realm be originally Exbibited by one Peer 
anainſt another wunts the Houſe of Peers, 
and that therefore a Charge of High-Trea- 
ſon by the Eart of Briſto} againſt tbe Lord 
Chancellour, mentioned im the Order of Re- 
ference ta us of the 10th of this Inftant July, 
hath net been regularly and legally brought 
in, and if the Matters alledged in the ſaid 
Charge, were admitted to be true, altho* al- 
ledged to be traiteronſly done, yet there is n0 
Treaſon in #c, Which 


a RV ac af tif. 22 
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Which A»ſwer being given in, the Earl 
of - Briſtol took ſore exceptions at it, and 
fome- of the Lords inferred thence, that 
if it were Irregyularly and- Ilegally brought 
in, it was a Libel, bnt we ſatisfied them 
that it was not under Conſideration of us, 
whether it came in as an Information or 
Chargez- our Order required us to give 
Anſwer to- it-as 'd Charge. 

Sroondly, We did not meddle with any 
thing concerning accufing him of Mi/de- 
meanonr, for our Order reached only to 
Treaſon, 

Thirdly, 1t- did not follow that if this 
Charge were Irregular, or lllegal, that 
therefore he -was Criminal : There might 
be Preſidents to give Colour to ſuch kind 
of Proceedings, for which, till it be de- 
clared or known that they are Illegal, 


they are Titular, and ought not to be pu- 
niſhed. 


But it was much -infiſted on, That we 
ſhould deliver the Reaſon of ovr Opini- 
ons, the Lord of 'Byifte! and his Friends 
ſeeming unſatisfied. 


We Replyed, That it was never known, 
that when the Juſtices to whom Queſtions 
were referred from Parliament ha _—_ 
nimonſly agreed in their Opinions, that 
Reaſons —_ required ie rm Yer, 
notwithſtanding, it being the defire of the 

Lords, 
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Lords after ſome things premiſed, and 
a deſire that this ſhould not be drawn 
into an Example, (which the Lords aſ- 
ſeated unto as [1 took it, | for no Order 
was catred concerning it, there being no 
Order as I thiak for delivering our Rea» 
ſons centred ) and it was agreed amongſt 
us, that no Note ſhould -be reduced, leaſt 
we might be required to deliver our Rea- 
ſons in WTILiOs nor had I time to digeſt 
it in writing, having only, Monday Night 
after Confereace with my Brethren to 
think upon it, I did on thenext T e/day, 
being the 14th of «ly, deliver the Reaſons 
of all the Judges, of, their Opinions, by 
their Conſents. To the firſt Point, That « 
Ciarge of High-Treaſoa cannot originally be. 
Exhibited by ane Peer againſt enotber unto the 
Houſe of =_—_ the Emphaſis :of the word 
originally was ſhewed. 


For Firſt, an Inditment of Treaſon a- 
gainſt a Peer may-be removed. up to the. 
Lords Houſe to be tryed, as it was in the 
31 H.6. in the Earl of Devonſbir's Caſe, 
bur a Steward was then to be made. 


the Houſe of Commons unto the Lords Houſe, 
we did not take upon us the Conſidera- 


tion, whether this could be proceeded in . 


or not, for it was not the Caſe to which 
we were required to give Aufwer; w 
We 


h_ If an Impeachment came from 
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We Replyed, Upon the Statute 1 F#. 4. 
Chap. 14. which recits the many great 
Inconveniencies and Miſchiefs by Appeals, 
and provides that all Appeals of Things 
within the-Realm, ſhall be Tryed and De- 
termined by the good Laws of the Realm 
made and uſed in the time of the King's 
noble Progenitors, and Appeals of Things 
out of the *Realm before the Conſtable 
and Marſhal : But We relyed upon the 
Clauſe enſuing, and thereupon it1s accor- 
ded and aſfſented, That no Appeals be 
from thenceforth made, or in any wiſe 
purſued in Parliament in time to come. 
I- ſhewed Appeals in this Statute, and Ac- 
cuſations by ſingle Perſons were one and 
the ſame Thing, and that this Statute 
reached to all Appeals, Charges, Accuſa- 
tions or Impeachments delivered in, in 
Parliament, ' whereupon the Perſon Ac- 
cuſed was to be put to his Anſwer, and 
that they were but ſeveral Names of the 
ſame Thing, I ſhewed firſt Hiſtorically, that 
the Appeals the 11 R.2. and 21 R. 2. 
were but Accuſations by thoſe Lords of 
Felons againſt the other, and differed from 
the Caſe of the Duke of Hereford and 
Norfolk, which was to be tryed as 21 R. 2. 
Pl. Cor. in Parl.' No. 19. is by the Courſe 
of the Civil Law, and thereupon Batle 
was waged. That tho? it concerned #. 4. 
in Intereſt to confirm the 11 R. 2. and 

Repeal 
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Repell the 21 R. 2. he being Appellant 
in the former, yet” he ſaw the Miſchief 
ſo great, that he himfelf made Proviſion 
. againſt them for the time to come 3 and 
indeed, the Miſchief: was fo great, that 
it ceaſed not after the deſtruction of ma- 
ny Lords and Families ( there being lex 
rtalionis in that 21'R. 2. uſed towards moft 
of thoſe Appellaats in the 11 R. 2.) till 
it tumbled King RK. 2. Firſt out of his 
Throne, and then into his Grave. 


That there were but two ſorts of Pro- 
ceedings in Capitahibus, the Suit of the 
Party which was called an Appeal, or the 
Suit of the King, who  - to proceed 
by Inditment, and fo to Tryal by vertue 
of Marna Charia. Nec ſuper cam ibimne, 
&c. and that, in an Appeal, being the 
Suit of the Party, there was no Preroga- 
tive of appearance if mt were an Appeal 
at the Common-Law, 10 Ed. 4. Lord 
Gray's Cafe. That an cal was taken tn 
our Law-Books frequently for an accufa- 
tion by the Party, I feited Weſtmm. the 
1f, Cap. 14. where the words Appeal 
reaches to Inditment. And 9 Cook, r19. 
Lord Zamchar's Cafe, that an Appeal of 
two fignifications, one general and fre- 
quent in our Books for am Accuſation, 
and Sramford, 142. In Caſe of an Appro» 
ver, the Felon. after Confeſſion may Ap- 
peal, that is, (faith he) accuſe others, Coad- 
2 jutors 
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jutors with him to do the Felony. -C.C. 18g. 
Appellant, cometh from the French word 
Appeller, which ſignifies to accuſe, or ap- 
peach, and C. C. 287. Appel fignifieth an 
Aecuſation ;, and . therefore to Appeal a 
Man is as much as to accuſe, and in an- 
cient Books he that doth Appeal a Man 
is called accxſator, vide 9 Ed. 2. Avrticuli 
Cleri, Cap. 16. That I knew no reaſon 
why in thoſe tumbling Times of R. 2. 
( which cauſed this Statute, for the Sta- 
tute-Roll is comant ad autermant eſte us 
en temps ls darren Roy, R-2.) They ſhould 
proceed by way of Appeal, but becauſe 
they were then allowed at the Suit of 
the Party, to accuſe any other of Trea- 
«ſon, but at the King's Suit there ought to 
be an Indictment, and an Inditment could 
not be found but by Jury. 


That in all other Caſes, an Appeal was 
to be brought by the Party concerned, the 
Wife or Heir, or Party Robbed, &c. But 
in Caſe of Treaſon, any Man may Appeal 
another, and therefore in all reaſon it 
muſt be underſtood of an Accuſation, ang 
any Man might accuſe another of 'Trea» 
ſon; and if it can be proved by Witneſ- 
ſes, it muſt not be Tryed by Battle, as 
other Appeals may. I concluded that the 
$ H.6. No. 38. this Statute, the 1 H. 4. 
Cap. 14. 1s recited, and defired it ſhould 
be duely kept and put in Execution, which 

was 
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was granted, that Stamford 78, See 7!. 
Cor. 31. 132. agree that Appeals of Hi 

Treaſons were not commonly uſed to 

Sued in Parliament, till the 1 #. 4. Cap. 
14. Since which time this manner of Ap- 
peal hath gone out of uſe; and I faid, I 
had ſearched many Preſidents, and tho? 
of late, there may be a Preſident ( as it 
was of the Parl of Briſtols Father againſt 
the Duke of Buckingham, of ſome kind of 
Impeachment) yet I did confidently be- 
lieve there was not fince that Statute, 
1 H. 4. Cap. 14. any one Preſident of ſuch 
an Impeachment at the Party-Suit where- 
upon there was any Indictment : In truth 
in the Earl of Briſtos Caſe, the Commor's 
Houſe did Impeach the Duke of Treaſon, 
and fo the Earl of BriſtoPs Impeachment 

\ 


proceeded not. 


For the Seeond Point, That there was 
no Treaſon in the Charge, tho the Mat- 
ters in it are alledged to be Traiterou 
done. I ſaid we had peruſed each Arti- 
cle ſeriatim, and we had found no Trea- 
ſon in them, the great Charge, which is 
endeavoured to be proved by many Par- 
ticulars, was, That he did Traiteronuſly, 
and Maliciouſly, to bring the King into Con- 
tempt, and with an intent to Alien the Peo- 
ples AﬀeFtions from him, lay, &c. ſuch and 
ſuch words, &Cc. 


And 
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And ſo it runs on, That in purſuance 
of 'the Traiterous Intent, &c. he did, ce. 
and that 'in farther purſuance of the faid 
Traiterous : Deſign, &c. And in like man- 
ner was moſt of the Articels upon which 
the Charaters of Treaſon ſeemed to be 
fixed. I faid that it is a tranſcendant 
Miſpriſion ox Offence to endeavour to brins 
the King into Contempt, or to endea- 
vour to Alienate the Peoples AﬀeRions from 
him, - but yet it was not Trea/0r. This 
Statute, 13 Car. 2. Cop. t. makes Treaſon 
during the King's Life: But if a Man 
calls the King Heretick, or Papiſt, or that 
he endeavours to introduce Popery, ( which 
1s more in expreſs Terms than the Ar- 
ticle of that kind infinuates) or by Words, 
Preaching, Prayer, to ſtir up the Peopte 
to hatred or diſlike of the Perion of His 
Majeſty, or tne Eſtabliſhed Goverament ; 
the Penalty 18 only Diſability to enjoy 
any Place Eccleſiaſtical, Civil, or Milita- 
ry, and fſubjet to ſuch Penalties as by 
the Common-Law or Statute of this Realm 
way be inflicted in fuch Caſe, ( whiclr is 
Fine and Ranſom, with Impriſonmenr ) 
and it limits a time and manner of Pro- 
ſecution. 


There was an Objeiion made yeſterCay 
upon the 25 E. 3. That this being in Par- 
lament, the King and Parliament had 


Power to declare Tre2/9, and then we 
ky 0112 ht 
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ought to have delivered our Opinions 
with a qualification, unlels it he declared 
Trtaſon by Parliament where this Charge 
is depending ; to this I Anſwer'd. 

1. 'Tis not Treaſer in preſexti, and if 
ſuch a Declaration ſhould be ner conſtar, 
whether it would relate to the time 
paſt ? 

Secondly, That I conceived that the Sta 
tute as touching that Declaratory Power, 
extended but to ſuch Caſes as were clearly 
Felony, as Single Acs, if not Treaſon. (the 
words being ) Whether it be Treaſon or 0- 
ther Felony; but in reſpe& of the doubts 
of Eſcheats, which, if Treaſon, belonged to 
the King, if Felyny, to the Lords of the 
Fee, it was left to the Parliament. I did 
not fay we Reſolved the Point. 

Thirdly, That admitting the Decler ates 
1y Power did extend to other Caſes than 
ſuch as were before the Judges, and was 
not taken away by 1 M. Cap. or any 0- 
ther Statute, yet I read my Lord Cooks 
Opinion at large, Pl. Cor. Fol. 22. That 
this Declaration muſt be by the King, 
Lords and Commons, and by any two. of 
them alone; and we were now in a ju- 
dicial way before the Houſe of Peers On- 
ly; and I did affirm as clear Law, that 
by this judicial way no Treaſon could be 
declared nor adjudged, but as were ex- 
preſly within the Letter of the 25 E. 3. 
and ſaid, That Statute 25 E+ 3, was a 
ſecond 
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ſecond Magna Charta, and that their An- 
ceſtors thought it their greateſt Security 
to narrow, and not to enlarge Treaſor, 
and Cited + HF. 4. Cap. 10. to which in the 
Parliament Roll is added Rot. No. 17. ( it 
coming of the King's Free-grace) That the 
Lords did much rejoyce and humbly thank. 
the King: And I read the Statute 1 47. 
Cap. 1. 


[That the now Earl of _ Briftol in my 
Lord of Sraffords Caſe, was the great At- 
ſertor of the Law againſt Conſtructive 
and Accumulative Treaſon, which if ad- 
mitted, their Lordſhips could better ſug- 
geſt unto themſelves, than I expreſt, how 
great a Door they would. let open to 
other Inconveniencies and Miſchiefs to the 
Peerage. I concluded with reading the 
AR, 14 Car. 2: for Reverſing the Attainder 
of the Earl of Sraford; the firſt part 
whereof I read to them, wherein 1s ex- 
preſſed, That they who Condemned him, 
did purpoſely make an At of Parlia- 
ment to Condema him upon an Accu- 
mulative Treaſon, none of the pretended 
Crimes being Treaſon a-part, and fo 
could not be in the whole, if they had 


been. proved. 


After I had ſpoken to this effe&t, the 
Earl of Briftol ſeemed to acquieſce, inſo- 


much as concerned ,our Opinions as the 
M 2 Caſe 
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Caſe was delivered to us, but it being to 
be put to the Ozeſtion, whether the Lords 
did Concur with the Judges Opinions, 
and kimſclt being concerned in the 1lla- 
tive, that therefore the Charge was Ille- 
z2! and Irregular; yet not being inten- 
ded by him, as he ſaid, as a Charge, but 
2n Information he deiired ( tho? as the 
Caſe was put to us, It was a good In- 
tercnce ) that the Voting of that might 
be ſparcd till it was Reſslved by the Lords 
whether he delivered it in as a Charge, 
or only as an Information for the Mat- 
ter of the Charge if it ſhould be thought 
fit for their Lordſhips to proceed in it : 
After ſome Debate upon the Oweſtion, the 
Lords Reſolved the ſame Day according 
ro our Opinions. 

Firſt, That a Charge of H7h-Treaſon 
cannot by the Laws and Statutes of this 
Realm be originally Exhibited by one 
Peer againſt another, unto the Houſe of 
Feers. 

Secondly, That in theſe Articles, if the 
Matters alledged in them were admitte& 
to be true, there 1s no Treaſon in them, 
and becauſe the Lords unanimouſly. Con- 
curred in them, ( my Lord of . Briftol 
freely ns as any other ) it was by order 
entrcd, thir theſe Votes were Nemine Con- 
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Wote, 
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Note, That in Judge Hattons Reports, 
Fol. the Reſolution of the Judges 1s ex- 
preſſed to be, That a Peer cannot be Im- 
peached but by Inditment, and Mr. Ruſb- 
worth in his ColleRions, Fol. 272. expreſ- 
ſes ſuch an Opinion to be delivered by 
the Judges in 1 or 2 Car. but upon ſearch 
it was found to be entred in the Journal 
of Parliament of that time, but it was 
cautions referring to the Common-Law 
only. But that, for Proceedings in Parli- 
tament, did not belong to them to De- 
termine, or to that effe&t ; but no mention 
of 1 H. 4. Cap. 14. It hath been credibly 
reported that ſome of the Judges in my 
Lord of Strafford's Caſe, being asked ſome 
Queſtions, did with the like Caution de- 
liver their Opinions, and did ſpeak with 
Reſervaions, ( as the Caſe is put) tho? 
they upon Hearing, did know the Caſe miſ- 
put; which, after, troubled the Conſcience 
of one of them, ( ut audivi ) being a 
grave learned Man. Vide Peacocks Caſe, 
Cook Fol. But we, having the Caſe referred 
to us in Parliament upon Articles Exhi- 
bited in Parliament, did Reſolve to deliver 
our Opinions without any ſuch Reſerva- 
tion ; and the AR of 1. 4. being expreſt 
againſt Appeals in Parliament, ( and of 
ARs of Parliaments after they are once 
made, none under the King, and without, 
him are Interpreters but the Judges. See 
Kinos Anſwer Printed, in the old Print of 

3 Car. 1. 
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3 Car. 3+ at the end of the Petition ) And 
therefore did deliver theſs Opinionswhich 
I canceive of great Benefit to thEYprds 
themſelves, and a juſt ground for far- 
ther enquiry to be made, whether . ſuch 
Impeachments may be in the Howe of 
Peers for other Miſdemeanours, without the 
King's leave, or being Exhibited by his 
—_ 

And ſecondly to take into Conſiderati- 
on the Validity of Impeachments of Trea- 
fon by the Houſe of Commons, notwithſtan-. 
ding the late Prefidents which yet ended 
in a Bill, and fo in the Legiſlative, not 


Judiciary Way. 
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